
C H A P T E R O N E

NECROPOLITICAL LAW

1 .1 INTRODUCTION: DISCOUNTED LIVES

Osama bin Laden was killed by US Special Forces in his home in
Pakistan on May 1, 2011 (Obama 2011) and later buried at sea in
accordance with Muslim rites – or so goes the official US account
(Wilson et al. 2011). Renowned journalist Seymour Hersh has written
that his body was hacked into bits and flung out of a helicopter over the
Hindu Kush mountains (2016: 47). According to YouTube clips, bin
Laden is still living.1 And news of very uncertain provenance reports
Edward Snowden saying that he is doing it in luxury on CIA money in
the Bahamas.2 This proliferation of competing accounts distracts us
from three crucial elements in the bin Laden narrative. First, at least
four others were killed in the raid on bin Laden’s home (CNN 2013).
These killings were discounted as incidental to the killing of bin Laden,
their legality barely questioned by media and artfully elided in the
official announcement of the death of bin Laden by the US state
(Obama 2011).3 “A small team of Americans carried out the operation

1 At www.youtube.com/watch?v=oGPatAC_TTc; www.youtube.com/watch?v=bHhalz3iy7g.
2 At https://worldnewsdailyreport.com/bin-laden-is-alive-and-well-in-the-bahamas-says-
edward-snowden/; www.snopes.com/fact-check/snowden-bin-laden-alive/.

3 The category “civilian,” in the course of the long War on Terror, has become
especially contested, leaving unclear the role played by the others who were killed.
We have no reliable information, for example, as to whether these others were
armed. Some reports do note the killing of these four others in the raid, but the
legality of these killings is generally not questioned; for example, CNN (2013) and
Marks (2018).
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with extraordinary courage and capability,” said President Obama. “No
Americans were harmed. They took care to avoid civilian casualties.”
Second, the extraterritorial, extrajudicial killing of bin Laden took
place outside of law’s conventional sites, processes, and actors, such as
courts, trials, and judges. Third, and perhaps most crucial, starting with
bin Laden, each such extraterritorial, extrajudicial killing in the War
on Terror has been celebrated publicly in the United States as the
realization of justice and the delivery of security.4 All but unacknow-
ledged are the unnamed and uncounted others who have died and been
maimed alongside the targeted individuals. Despite law’s seeming
absences, the invocations of justice and security legitimize the discount-
ing of these lives so that others – implicitly, American nationals – may
live. How, then, proceeding through this unending War on Terror, are
we to make sense of law in relation to the valuing of life?

This book argues that texts, images, and events emanating from the
United States discount life by eclipsing the values and institutions of
rule of law while fostering the secretive, belligerent values and insti-
tutions of the long War on Terror.5 By discounting life, I mean in the
first instance “life” in the straightforward sense of the distinction
between life and death. But this book also shows how lives are dis-
counted by the US state along a continuum, from the brute violence of
intentional killing to the less obvious violence of lives actually or
potentially stripped of dignity, sociality, and rights.6 In opposition to

4 See, for example, President Biden’s authorization of killings of alleged ISIS-K
terrorists that resulted in the killing, by drone strike, of ten civilians in
Afghanistan, including seven children (Aikins and Rahim 2021), and the Trump
administration’s February 2020 announcement on the killing in Yemen of Qassim al-
Rimi, the leader of Al Qaeda in the Arabian Peninsula (Helsel 2020). While the
details remain murky, it seems probable that a US drone attack in late January is
what killed al-Rimi, along with uncounted others who were in the building that was
bombed; see Helsel (2020) and Al Jazeera (2020). In January 2020, Trump
announced the killing of Iran’s Quds Force leader, Qassem Suleimani (Trump
2020). Ten others were killed in the drone strike that killed Suleimani (Entous
and Osnos 2020). In October 2019, Trump announced the killing of ISIS leader Abu
Bakr al-Baghdadi (Trump 2019). In the al-Baghdadi raid, at least nine others,
including two women and a child, were also killed by US forces (Syrian
Observatory for Human Rights 2019).

5 Rule of law is discussed below at Section III.B. As elaborated in Section IV, this book
makes its argument by reading for law across legislative, policy, and popular
cultural texts.

6 These two senses of life are explicated by Agamben in Homo Sacer (1998 [1995]) as
prefiguring and conditioning bare life. In holding open the possibility of a socially
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positivist notions of law’s apartness as a sphere of specialized knowledge
and activity, I make my argument by delving into texts, images, and
events because, like all cultural artifacts and dynamics, these hail us
into our ways of being and knowing.7 Animated by Robert Cover’s
seminal argument on culture as the medium for “the creation of legal
meaning” (1983: 11), by Lawrence Rosen’s important elaboration of
law as culture,8 “creating the categories of our experience . . . knit[ting]
together disparate ideas and actions . . . to fabricate a world of meaning”
(Rosen 2006: 4), and by Renisa Mawani’s theorizing of law as archive,
to highlight the key roles played by law’s record, power, and dominant
narratives in simultaneously justifying and obscuring law’s violence
(Mawani 2012), this book traces the discounting of life legitimized
and globalized via cultural texts emanating from the United States
after 9/11.9 Through this tracing, I show how law values (and dis-
counts) life. The texts, images, and events that pervade our everyday
existences10 reveal the way relations and ideologies of sovereignty,

and politically empowered human life, even in the context of states of exception,
I draw, first, on Bonnie Honig’s excavation of the possibilities for democratic politics
in emergency contexts; possibilities, she notes, that work against the closures and
indistinguishability between these two forms of life in Agamben’s bare life (2009:
xv); and, second, on Jinee Lokaneeta’s demonstration, against Agamben’s totalizing
conception of bare life, of the compelling presence of resistance in states of exception
(2017: 81).

7 Some influential scholarship on how everyday life and ordinary culture hail us into
being in relation to all things social (power, law, language, affect, media, and shared
infrastructures and environments) includes Kahn (1999); Sarat and Kearns (1998);
Hall (1980); Althusser (1970); Williams (1959).

8 James Boyd White is widely credited with introducing this heuristic of “law as. . .” in
his original readings of law as literature (White 1973), literature as law (White
1984), and more, writing, “I could imagine a course not in law and history, or
sociology or economics or anthropology, but law as each of those things” (White
1990: 19). Also influential is Sally Falk Moore’s compelling study Law as Process
(1978). More recently, in addition to Rosen’s Law as Culture (2006) and Renisa
Mawani’s theorizing of law as archive (2012), the ongoing, multipart “Law As. . .”
project led by Christopher Tomlins has revitalized the heuristic to grapple with law’s
inextricable enmeshments with multiple facets of the social.

9 At the risk of stating the obvious, expressions and sites of culture include but far
exceed texts, images, and events such as those I analyze. I keep my focus on texts,
images, and events because of my methodological reliance on interpretive socio-
legality and close textual reading as found in Critical Discourse Studies (discussed at
Sections 1.3.2 and 1.4.2).

10 Section 1.3 details and discusses law’s compound and contested meanings, attri-
butes, and relations.
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nationalism, and imperialism – all inextricably enmeshed with law –

condition us to discount some lives so as to value and secure others.11

In relation to law, life is discounted via a double move, in which
liberal legality’s insistence on rule of law, nation-state sovereignty, and
the valuing of all human life as equal is notionally upheld even as an
exceptionalist narrative of the War on Terror scripts justification for
departures from these same principles. The exceptionalism narrative is
a version of the state of exception (Schmitt 2005 [1922]; Agamben
2005 [2003]), the state in which, as Hansen and Stepputat write, by
suspending “rules and conventions . . . a conceptual and ethical zero
point [is created] from where the law, the norms, and the political order
can be constituted” (2005: 301). In de-centering and disrupting dom-
inant notions of law, this book contributes to scholarship on sover-
eignty that contests received understandings of the concept as being
coterminous with nation-state sovereignty. I highlight Hansen and
Steputtat’s definition of the state of exception in part because their
foregrounding of sovereign power in relation to violence resonates with
critical approaches to law, in which violence is understood as founda-
tional to law and inextricably enmeshed with it (Derrida 1992;
Benjamin 1996 [1921]). And, as Renisa Mawani points out in her
important essay on law in relation to contestations over “power” and
“truth,” law, understood as “an expansive and expanding locus of

11 In reading cultural texts of imperialism for the co-constitution of the valuing of
some lives in tandem with the discounting of others, I draw on a tradition which,
from Edward Said’s groundbreaking studies, Orientalism (1978) and Culture and
Imperialism (1993) onward, understands cultural texts forged in the crucible of
Euro-Atlantic imperialism as producing knowledge, shaping subjectivity, and dis-
seminating ideologies that reinscribe the racialized relations of domination and
subordination inherent to imperialism and neo-imperialism. Also pertinent to this
book’s concern with legitimations of US imperialism, a critical body of scholarship
illuminates the simultaneous figuring of the United States as “nation” in relation to
its “foreign” other. For example, Melani McAlister focuses on “the cultural politics
of encounter” (2005: xvii) through a reading of representations across genres (news
media, films, popular novels) to show how the “uncoordinated conjunctures” of
cultural products “have the knitted-together power of a discourse” (2005: 307) to
shape US responses to 9/11 (2005: 268). And Amy Kaplan’s influential analytic
insight, again through a reading of US cultural texts across genres (including
Supreme Court judgments, domestic manuals, films, and novels), has been that
“international struggles for domination abroad profoundly shape representations of
American national identity at home” [such that the] idea of the nation as home . . .
is inextricable from the political, economic, and cultural moments of empire”
(Kaplan 2002: 1).
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juridico-political command,” cannot be disaggregated from “struggles
over sovereignty, authority, violence, and nonviolence” (2012: 337).
Mawani’s examination of the entwining of sovereignty, law, and vio-
lence provides a foil to the more positivist notion of law in Schmitt’s
now-canonical formulation of the sovereign as “he who decides on the
exception” (2005 [1922]: 5), with the decision empowering the sover-
eign to step outside and beyond the law of “ordinary legal prescription”
(Schmitt 2005: 6).
Departing from Schmitt, and in line instead with critical, sociolegal,

and cultural understandings of law as a compound and relational social
fabric, with violence and sovereign power inevitably part of the
weave, this book approaches law as plural, everyday, and embodied.
Understood in this way, law is discernible in sovereign power’s plural,
everyday, and embodied expressions. It may “be spectacular and public,
secret and menacing, and also can appear as scientific/technical ration-
alities of management and punishment of bodies” (Hansen and
Stepputat 2005: 3). Put differently, because law is articulated in part
through the intersections of power and violence, in states of exception
it cannot disappear or be discarded. Law is, rather, reconstituted and
reconfigured by the exception. In part, contingent and socially con-
structed and in part the product of deeper histories, ideals, and politics,
law is always present, no matter the state, condition, or fragmentation
of sovereign power.
In Discounting Life, I depart from doctrinal law’s dominant frame-

works for thinking about sovereignty, law, and exception by fore-
grounding Achille Mbembe’s crucial contribution to thinking on the
state of exception. In his book Necropolitics, Mbembe illuminates the
large-scale discounting of life that is inherent to the state of exception
by understanding sovereignty, not according to the legal fictions of
nation-state sovereignty or “supranational institutions and networks”
(2019: 197) but instead in terms of the visceral and totalizing “power
and capacity [of the sovereign] to dictate who is able to live and who
must die” (Mbembe 2019: 66).12 Alert to formal, legal, and

12 Necropolitics, the book, includes an almost identical version of the 2003 essay,
“Necropolitics,” as well as a detailed “reflection on today’s planetary-scale renewal
of the relation of enmity and its multiple reconfigurations” (2019: 1–2). Mbembe
draws, in part, on Foucault’s analysis of biopower and the sovereign right to kill
(Foucault 2003: 240) as a major launching point for his argument on necropolitics.
Both in Necropolitics (2019) and in other work, Mbembe has emphasized that
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philosophical notions of sovereignty, Mbembe refuses the tendency in
“late modern political criticism” to overlook the fact that “modernity is
at the origin of multiple concepts of sovereignty” (2019: 66–67).
Repudiating “the romance of sovereignty, . . . defined as a twofold
process of self-institution and self-limitation” (2019: 67–68), Mbembe
looks instead at “politics as the work of death” and “sovereignty defined
as the right to kill” (2019: 70). His focus is on “those figures of
sovereignty whose central project is . . . the generalized instrumentalization
of human existence and the material destruction of human bodies and
populations” (2019: 67–68).13 These figures of sovereignty, he writes,
“constitute the nomos of the political space in which we continue to
live” (2019: 68). Tracing how the long durée for racialized,14

sovereignty expressed as power over bodies, territories, resources, and populations
need not necessarily be the sovereignty of state power. Such sovereignty might be
exercised by corporations, private armies, neighboring states, and religious organiza-
tions (Mbembe 2000).

I draw on Hansen and Steputtat’s succinct definition of the state in exception
(quoted above) in part because Hansen and Steputtat hold in common with
Mbembe an acute attention to sovereignty articulated through violence over
peoples (2005: 2). Hansen and Steputtat review a vast literature on sovereignty
(2006) and theorize sovereignty in relation to postcolonies (2005) to offer their
definition of the state of exception, which is shaped by an “ethnographically
informed look at the meanings and forms of sovereignty in postcolonial zones” with
particular attention to “historically-embedded practices and cultural meanings of
sovereign power and violence” (2005: 3). Importantly, these ethnographies show
how, in practice, sovereign power may be “exercised by a state, in the name of the
nation, or by a local despotic power or community court [and] is always a tentative
and unstable project whose efficacy and legitimacy depend on repeated perform-
ances of violence and a “will to rule” (2005: 3; see also Greenhouse and Davis
2020). Additionally, while their theorizing of postcolonial sovereignty builds on
zones conventionally understood as former European colonies, Hansen and
Steputtat draw on Hardt and Negri’s influential framing of contemporary globalized
imperialism as a network of power with “no outside” (2005: 2). In other words, we
are all postcolonial today.

13 In Necropolitics, elaborating on terror and killing as “the means of realizing the
already known telos of history” (2019: 74), Mbembe traces politics as the work of
death, and sovereignty as the right to kill, with regard, first, to slaves in the contexts
of the plantation system (74–76); second, to sovereignty as “colonial terror” over
colonized “savages” (76–78); and, third, to sovereignty as violent territorialization
and fragmentation in apartheid South Africa and in the West Bank and Gaza
(79–83).

14 As an analytic category, racialization signifies an ideological process “that produces
race within particular social and political conjunctures” (HoSang and LaBennet
2014: 212).
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imperialized violence finds its contemporary expression through the
long War on Terror, Mbembe argues that “the state of exception and
the relation of enmity have become the normative basis of the right to
kill” (2019: 70).15 Drawing on this scholarship, and grounding analysis
in texts, images, and events, Discounting Life asks what law, norms,
community, and political order have been constituted from the zero
point of the War on Terror’s state of exception? What bearing does this
particular confluence of law, norms, community, and political order
have on the manner in which we value life?
Scholarship on the relationship of law to the state of exception in

colonies, in postcolonies, and under imperial power (past and present)
details the manner in which ostensibly rule-of-law states have deployed
the state of exception to centralize state power, reinforce the state’s
coercive apparatus, and amplify executive prerogative (e.g., Jayasuriya
2001, 1999; Hussain 2003; Hansen and Stepputat 2005; Johns 2005;
Hussain 2007; Lokaneeta 2011; Rajah 2012; Khalili 2013; Saito 2021).
As these studies show, when “the exception becomes the norm”

(Jayasuriya 2001), law, far from being suspended (as posited by
Schmitt 2005 ) or emptied of its connection to life (as posited by
Agamben in his bleak genealogy of the state of exception),16 may be
intensified and amplified. This amplification can take the form of
hyperbolic and excessive legality “constraining or avoiding experiences
of the exceptional” (Johns 2005: 615), or the hyperlegality of prolifer-
ating new laws “in an ad hoc or tactical manner” while repurposing

15 Because Necropolitics draws on Foucault’s thinking on biopower, Mbembe’s use of
“normative” invites associations with Foucault’s arguments on the “prescriptive
character of the norm” in effecting disciplinary normalization through the appar-
atuses of security that shape contemporary society (Foucault 2007 [2004]: 57). That
killing on the basis of War on Terror enmity has become simultaneously “normal,”
valued as desirable, and no longer treated as abnormal or unlawful speaks to these
compound meanings imbuing Mbembe’s “normative.”

16 For Agamben, the state of exception is “an empty space, in which a human action
with no relation to law stands before a norm with no relation to life” (2005: 86).
Agamben’s understanding of the category “law,” here and in The Sacrament of
Language (2010), seems to be squarely state law. It is interesting to note that while
in Homo Sacer Agamben uses the category “juridico-political,” pointing perhaps to
law, politics, and the social as enmeshed and co-constituting, in his other work, he
also segregates law from politics and the social. In Emergency Politics (2009), Honig
interrogates Agamben’s reading of both “law” and “politics” in State of Exception,
pointing out Agamben’s failure to perceive plural legalities of “popular law and
popular justice, both formed and formless . . . as elements of a democratic state of
exception” (Honig 2009: 89).
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older law (Hussain 2007: 741), or the “aggressive hyperlegality”
designed to narrow law’s protections for vulnerable parties and expand
law’s accommodation of excess state violence (Lokaneeta 2011: 70).

This scholarship also shows how, in relation to the state of exception
in colonies, in postcolonies, and under imperial power, law – a com-
pound category – becomes disaggregated and reconfigured in particular
ways. Framed by narratives of “nation” and “security,” this disaggre-
gated law is liberal in some arenas of life (typically commerce) and
illiberal in others (typically civil and political rights).17 Similarly,
within the United States, when narratives of “nation” and “security”
herald exception to (re)constitute law and normalize emergency, civil
and political rights are also eroded, while state secrecy, executive
power, and the excesses of hyperlegality are amplified (e.g., Margulies
2006; Lokaneeta 2011; Chesney 2014; Dudziak 2015; Abel 2018a and
2018b; Saito 2021;). I extend this scholarship by analyzing texts that
demonstrate how the long War on Terror, as a state of exception,
evidences a point from which law, norms, community, and the political
order are constituted, rather than suspended (Schmitt) or rendered
meaningless (Agamben).

If exception constitutes law, then much depends on how the concept
and category “law” is understood. In this book, I draw on scholarship
that perceives law and its attributes – such as ordering society and social
relations through norms, rules, and notions of community, alongside
assertions of authority and legitimacy – as pervasive in social life. For
those on the receiving end of the long War on Terror’s pervasive
necropolitical law, there is a painfully acquired expertise in how “[c]-
ulture, law, politics, and theory . . . [e]ach significantly informs the
other” (Bayoumi 2015: 17). Section 1.3 addresses the many meanings,
dynamics, and sites of law this book grapples with. For now, it is
important to highlight that I approach law as both state law and
beyond state law, and as inextricably enmeshed with and discernible
in politics, society, and culture. From a reading of and for law (reading
for law as a methodology is detailed in Section 1.4.2), this book argues
that the apparent zero point generated by war-on-terror exceptionalism
has scripted a law invested in the discounting of some lives so that
others may live, that is, necropolitical law.

17 Scholarship understanding law in this disaggregated way (e.g., Jayasuriya 1999,
2001; Rajah 2012) owes much to Ernst Fraenkel’s Dual State (1941).
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1.1.1 Necropolitical Law
In naming necropolitical law, I conjoin Achille Mbembe’s highly
influential theorizing of necropolitics to interdisciplinary understand-
ings of law as that which orders society by expressing norms, legitimacy,
and authority, both through state law and through ostensibly nonlegal
texts, images, and events.18 Necropolitics fosters not life but death, and
it does so selectively, on a relational basis, in that the designation
“enemy” justifies killing (Mbembe 2019: 70). Through the lens of
necropolitical law, the extraterritorial, extrajudicial19 killing that is
such a hallmark of the long War on Terror20 becomes its own rational-
ity. The right to murder enemies constituted by war-on-terror
exceptionalism makes sense of the elisions and discounting of human
life embedded in the category “collateral damage” and in the practice of
targeted killing.21 The celebratory tone and language deployed by the
US state when it triumphs in the extrajudicial killings of its war-on-
terror enemies (Obama 2011; Trump 2019, 2020) become platforms for
the necropolitical legitimation of these murders. Exalting American
virtue, valor, and superiority through accounts of how exceptionally
brave American armed forces risk themselves so as to protect the
United States and the world from “evil terrorists,” these narratives of

18 While Mbembe does not use the category “law” in his essay on necropolitics, he
does trace a genealogy of sovereignty that unpacks sovereignty’s multiplicities, and
he does identify norms, beliefs, and historically enacted evidence of psychologies,
which, I would argue, amount to a deconstructive reading of law’s reliance on
founding myths, beliefs, and conventions, and well as of law’s attributes
and operations.

19 The term “extrajudicial” points to a paradox that arises in reading for law through
culture and events, as well as through the institutions and discourse of conventional
state law. In highlighting the extrajudicial nature of these killing, I am highlighting
departures from conventional law that need to be scrutinized and interrogated for
the manner in which publicly sanctioned violence has been enacted in the long
War on Terror. I am grateful to Ian Hurd for prodding me to articulate the
implications of “extrajudicial” in this project.

20 In his history of targeted killing, Markus Gunneflo traces the intensifications of
extrajudicial, extraterritorial killings by drones after the events of 9/11 (2016).
Struggling to compile data and able to offer only a partial accounting, the Bureau
of Investigative Journalism estimates that in the course of the War on Terror, as of
the end August 2021, between 8,858 and 16,901 people have been killed through
drone warfare alone in Pakistan, Somalia, Yemen, and Afghanistan. Of these an
estimated 910–2,200 are civilians and 283–454 are children.

21 Collateral damage is unpacked below at Section IV.C. Targeted killing is addressed
in Chapters 3, 4, 5, 6 and 7.
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legitimation weave together belligerent patriotism, American excep-
tionalism, and discourses of security to constitute an unbounded terri-
torial sovereignty for America’s right to kill, alongside an unbounded
jurisdictional sovereignty to formulate, enact, and enforce necropoliti-
cal law. Crucially, it is only by seeing law through an interdisciplinary
lens, and by grappling with the role of narrative, images, and affect in
making and disseminating law, that it becomes possible to perceive
how law’s compound meanings have been represented, reconfigured,
and globalized to justify and authorize the long War on Terror’s dis-
counting of life through a unidirectional ennobling of violence. This
book excavates and defines this process of discounting life as necropo-
litical law to make visible an occluded and coded legal transcript of US
state power and state-sanctioned violence. Put differently, necropoliti-
cal law is being expressed and enacted all around us, while we, dis-
tracted by narratives of exception, fail to recognize these norms,
practices, relations, and legitimations as law.

Our failure to perceive necropolitical law is unsurprising, in that
deception is central to necropolitics, which engages “a force of
separation . . . that, while pretending to ensure the world’s government,
seeks exemption from it” (2019: 1).22 Through analytic attention to
separation, deception, and exemption, Mbembe excavates “the con-
temporary ways in which the political, under the guise of war, of
resistance, or of the fight against terror, makes the murder of the enemy
its primary and absolute objective” (66). Understanding the role of
culture in our processes of meaning-making thus becomes crucial to
perceiving the workings and guises of necropolitical law (as argued in
Section 1.4). This is especially the case because, as Melani McAlister
writes, culture works in “sly” ways (2005: 269). Culture, unlike the
presumed rationality and legibility of law in positivist thinking, “packs
associations and arguments into dense ecosystems of meanings; it
requires us to know a thousand things about politics, social life, and
correct feeling in order to ‘get it’; and then, in a remarkable sleight of
hand, it makes the reactions it evokes seem spontaneous and obvious”
(269). And the “work of culture” after 9/11, Alex Lubin argues, has
been to facilitate “actively forgetting US complicity in a global world
order that made life across large parts of the globe unlivable . . . as the

22 This force of separation works against life by impeding “a relation with others based
on the reciprocal recognition of our common vulnerability and finitude” (Mbembe
2019: 3).
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United States framed itself as victim rather than perpetrator” (2021:
30–31). And, as elaborated in Section 1.5, drawing on Bonnie Honig’s
(2017) theorizing of the relationship between democracy and public
things, the enactment of necropolitical law in our present can be
discerned through the displacement of law’s public thingness. It is, thus,
by reading for the law embedded in and expressed by war-on-terror
texts, images, and events, that it becomes possible to shine a light on
how necropolitics works, not in a legal void or in legal indeterminacy
but through a set of practices, norms, and relations that constitutes the
often-disguised corpus that is necropolitical law.
In addition to dislodging the liberal legal principle that all human

life should be valued and protected equally, necropolitical law recon-
figures the liberal legal understanding of nation-state sovereignty.
Rather than the (notional) primacy of state sovereignty within a state’s
own borders and the (notional) containment of state sovereignty to
state territory, such that states rule only within their own borders,23

necropolitics is animated by sovereignty expressed “in the power and
the capacity to dictate who may live and who must die” (Mbembe
2019: 66). This form of sovereignty – directed at bodies – is not
constrained by borders or by liberal legality, as illustrated by the killings
of bin Laden and (often uncounted) others. Under liberal legality, the
categories sovereignty, jurisdiction, territory, control, and law are
tethered together as foundational pillars underpinning the same
socio-political terrain. However, war-on-terror tactics disaggregate sov-
ereignty, territory, jurisdiction, law, and control such that power over
populations and territory may be exercised without concomitant obli-
gations to extend law’s protections to these populations.

1.1.2 Death Worlds: Global and National
The brute violence of extraterritorial, extrajudicial killing is an obvious
expression of how necropolitical law unfolds beyond the borders of the

23 For example, Cornell University’s legal dictionary, Wex, offers a conventional
definition of sovereignty that straightforwardly presumes the containment within
nation-state borders of sovereign power: “Sovereignty is a political concept that
refers to dominant power or supreme authority. In a monarchy, supreme power
resides in the ‘sovereign,’ or king. In modern democracies, sovereign power rests
with the people and is exercised through representative bodies such as Congress or
Parliament. The Sovereign is the one who exercises power without limitation.
Sovereignty is essentially the power to make laws, even as Blackstone defined it.
The term also carries implications of autonomy; to have sovereign power is to be
beyond the power of others to interfere”; at www.law.cornell.edu/wex/sovereignty.
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United States, discounting life in the straightforward sense of delivering
death. In addition to the spectacular killings of high-profile war-on-
terror enemies, the post-9/11 wars initiated by the United States have
killed, maimed, and displaced millions of people. Brown University’s
Costs of War project has provided estimates as follows: 801,000 killed
through direct war violence, with several times that many killed indir-
ectly “due to ripple effects like malnutrition, damaged infrastructure,
and environmental degradation”; 387,000 civilians killed; 38 million
war refugees, with displaced peoples in Afghanistan, Pakistan, Iraq,
Syria, Libya, Yemen, Somalia, and the Philippines.24

Consistent with the co-constitutions of nation and empire, as argued
by Amy Kaplan (2002), within the domestic terrain of the United States,
a necropolitical discounting of life is also violent, explicitly racialized,
and historically embedded. Foundationally, the United States is a state
“based on the ideology of white supremacy, the widespread practice of
African slavery, and a policy of genocide and land theft” (Dunbar-Ortiz
2014: 2). Indeed, necropolitics has been expressed, in part, through the
complexities of a historical matrix characterized by the “law of inequal-
ity” governing the constitution of the United States as “both a state and
a pro-slavery democracy” (Mbembe 2019: 17). The continuation of the
practice of lynching from slavery into the early twentieth century (Berg
2011)25 illustrates the persistence of necropolitics through an “arresting,
grotesque, and exhibitionist form of racist cruelty” (Mbembe 2019: 18).
The “ritualized torture” of lynching constitutes “a form of terrorism
within a liberal democratic state [through which] a racially privileged
part of the population systemically terrorizes its racialized stigmatized
fellow citizens” (Asad 2007: 98–99).

Further affirming Kaplan’s important analytic insight on the many
“interconnections between internal and external colonization in the
imperial constitution of American national cultures” (Kaplan 1993:
18), reverberations between nation/empire and past/present are evident
in the “profound historical resonance” to be registered between images
of lynching in the United States that circulated in the early twentieth
century and photographs of brutalized and tortured detainees at Abu
Ghraib that became public early in the twenty-first-century War on
Terror (Pugliese 2007: 247). As Melani McAlister writes, the

24 At https://watson.brown.edu/costsofwar/.
25 While Blacks were the primary victims of lynching, victims also included Mexicans,

Native Americans, and Chinese and Italian immigrants (Berg 2011: 117–43).
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“photographs from Abu Ghraib were images of a new kind of racial
politics, one that brought the symbolics of domestic racism – itself a
product of the history of colonialism and imperialism – into the service
of new, overtly imperial American power” (2005: 302).
In tracing continuities between empire and nation in US “violence

work,” Micol Seigel highlights how, historically, “US soldiers and cops
have never been distinct” (2018: 20), with shared and overlapping
tasks, personnel, equipment, and tactics long predating the contempor-
ary and spectacular militarization of the police. She highlights, how,
throughout the United States’ eighteenth- and nineteenth-century
imperialist and expansionist wars, police and soldiers worked together,
with enduring effects for the co-constitutions of nation/empire in terms
of state-sanctioned racialized violence:

Police and military are often in the same places, pursuing the same goals,
applying the same lethal means. Following the suppression of rebels in
the Philippines after 1898, for example, US police “came home to turn
the same lens on America, seeing its ethnic communities not as fellow
citizens but as internal colonies requiring coercive controls.”
Domestically, the brunt of this mission miscegenation falls on African
Americans, disproportionately sighted in police crosshairs. Conflating
them fully with targets abroad, police in Black areas “view each person
on the streets as a potential criminal or enemy.”

(Seigel 2018: 20; quoting Skolnick and Fyfe 1993: 77)

Thus, agents of the state’s violence such as the police perceive racia-
lized minorities less as fellow citizens than as inherently subordinate
subcommunities akin to the colonized Other, needing management
through coercion. Indeed, so persistent and entrenched was the terror-
izing of the racialized Other that in 1951 the Civil Rights Congress, a
coalition of radical Black and White activists, looked for justice beyond
US borders, appealing to the United Nations to intervene in the
genocidal and “continuous history of lynching and extralegal violence,
police murder, and diminished life expectancy of Black people in the
United States” (Mullen and Vials 2020). And extending the necropo-
litical penal infrastructures of the United States into the long War on
Terror has also been achieved, Michelle Brown notes, through
exporting “supermax levels of confinement” to Guantanamo, then to
Iraq at Abu Ghraib (2010: 129).
In our present, when “environmental justice activists, Black Lives

Matter protesters, and Indigenous water protectors have faced the
forces of War on Terror-inspired counterinsurgency warfare,” then
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“it is increasingly the case that the War on Terror is staged globally
and within the US” (Lubin 2021: 5). Alert to the disproportionate
targeting of racialized communities by state violence, scholars and
activists deplore “the war on black life and . . . the extent to which
black lives [have been] deemed disposable, killable, and structurally
less worthy within the context of the United States” (Méndez 2016:
96), with state violence and policing practices creating the “death
world” in which “blackness is a metonym for crime and disorder”
(Kwate and Threadcraft 2017: 535). In May 2020, the killing of a
handcuffed African American man, George Floyd, suffocated to death
by the White police officer using his knee to pin him to the ground,
sparked protests against police brutality that spread from Minneapolis
across the United States and outward into the world. The police
killing of Floyd was but one instance of a systemic targeting and
killing of unarmed African Americans in recent years; killings so
egregious that the tragic roll call of victims killed by White police
officers and, in some cases, by armed vigilantes, have become familiar
names worldwide. Trayvon Martin is one such name, the unarmed
teenager who was carrying home a bottle of Arizona Iced Tea and
some Skittles when he was shot dead by neighborhood vigilante
George Zimmerman in Florida in 2012. The killer’s acquittal precipi-
tated the Black Lives Matter movement (Ransby 2018; Lane et al.
2020: 792). Another unarmed teenager, Michael Brown, was killed by
a White police officer in Ferguson, Missouri, in 2014. Also in 2014,
an unarmed African American man with a history of mental illness,
Dontre Hamilton, was shot and killed by a White police officer in
Milwaukee. Unarmed and Black, suspected of illegally selling cigar-
ettes, Eric Garner was killed by a White police officer’s chokehold in
New York (2014). Twelve years old and playing with a toy gun in a
Cleveland park, Tamir Rice was shot and killed by a White police
officer, who was quick to presume Rice to be criminal and dangerous
(2014). And, as Laurence Ralph points out, when a seventeen-year-
old suspected of having punctured the tires of a police car is shot
sixteen times by a White police officer, and turns out to have been
holding a knife, not a gun, then we can be sure that the US mythology
of the dangerous, predatory Black criminal is at work, as it has been
innumerable times before and since the police killing of Laquan
McDonald in 2014 (Ralph 2019). In Georgia, Ahmaud Arbery was
unarmed and jogging when he was shot and killed by White neigh-
borhood vigilantes for no apparent reason other than jogging while
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Black. In Kentucky, Breonna Taylor was shot and killed when White
police officers forcibly entered her home, raiding the wrong address to
search for drugs.26

The list of victims runs far longer (O’Kane 2020). Black Lives Matter
is a movement demanding in its very name that African American lives
not be discounted any more. And while the movement may have been
precipitated by the 2012 killing of Trayvon Martin, the necropolitical
violence of discounting certain racialized lives bears a long history in
the United States. The resilience of necropolitical law in the domestic
sphere of the United States is also evident in the disproportionate
incarceration of Black and Brown communities, in the frequently lethal
violence directed at these populations, and in continuing evidence of
torture experienced by African Americans at the hands of police and
the legal system (e.g., Alexander 2010; Ralph 2020). Conjoining
Mbembe’s analysis of the necropolitics entrenched in the United
States to Judith Shklar’s insight that, in the modern dual state, “some
of its population is simply declared to be subhuman, and a public
danger, and as such excluded from the legal order entirely” (1987: 1),
necropolitical law is to be recognized as a deeply embedded feature of
US domestic politics.

1.1.3 Discounting Life: A Necropolitical Continuum
In addition to brute violence, within the domestic terrain of the United
States the necropolitical discounting of life has unfolded through a
particular historical conjuncture of militarism and globalization. In
1973 “an unholy alliance of military hawks and economists from the
University of Chicago” launched the practice of “forcing the leaders of
developing countries to address their growing foreign debt by privatiz-
ing their economies in ways that benefited US-based multinational
corporations and severely harmed local and national economies”
(Lubin 2021: 13). By the end of the Cold War, alongside disinvestment
in public goods and public infrastructure, the “politics of enforced
austerity . . . made new low-wage labor and production markets globally
available to US corporations” even as “vast swaths of the US industrial
economy was also being gutted and American workers faced

26 On Michael Brown, see Pulliam-Moore and Myers (2014); on Dontre Hamilton,
Eric Garner, and Tamir Rice, see Sanburn (2015); on Breonna Taylor, see BBC
News (2020a); and on Ahmaud Arbery, see BBC News (2020b).
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joblessness, declining wages, and fierce limits on their ability to organ-
ize” (Lubin 2021: 13).

A further reverberation between empire/nation is evident along the
continuum of discounting life involving, in part, an altered relationship
between state and citizen. Joseph Masco names the current US state
“the counterterror state,” highlighting a particular mode of governance
(Masco 2014: 1). The counterterror state has harnessed the “very real
violence of September 2001 . . . to a conceptual project that mobilizes
affects (fear, terror, anger) via imaginary processes (worry, precarity,
threat) to constitute an unlimited space and time horizon for military
state action” (2014: 1). The counterterror state orients governance
away from “national boundaries and citizenship,” toward an “expansive
universe of terroristic potentials” (Masco 2014: 1). In doing so, as Masco
notes, the counterterror state sets aside a range of “everyday forms of
suffering and vulnerability that Americans experience,” such as “poverty,
bankrupt municipal governments, spectacular white-collar crime, energy
scarcity,” and “cities lost to storm surges.” In setting aside “these everyday
insecurities endured by citizens,” the counterterror state subordinates the
terror citizens actually experience to the imagined terrors of fearful future
possibilities (2014: 2). In other words, through governance, necropolitics
within the domestic sphere of the US expresses an attenuated version
of necropolitical law’s discounting of life.27 To borrow Rob Nixon’s
compelling metaphor of slow violence (2011), the counterterror state’s
sustained governance oriented away from citizenship (Masco 2014;
Lubin 2021), does not so much set out to kill, as to diminish and devalue
life qualitatively, socially, and politically.

This book provides a critical taxonomy of the overlapping processes,
histories, tactics, and ideologies of necropolitical law. This taxonomy
maps and describes how the dynamics of separation, deception, and
exemption that are key to necropolitics (Mbembe 2019: 1) inform and
shape necropolitical law. These include dynamics of deception through
(1) language that obfuscates, masks, and deceives; (2) military technol-
ogy that is represented as precise but is more accurately understood as
annihilatory; (3) the strategic management of media to construct
narratives of legitimacy that underpin necropolitical law’s workings;
and (4) the conjoining of liberal legal features (regulations, procedures,
laws) to illiberal practices. Necropolitical dynamics of separation are

27 These critiques of how public funds are distributed are also foundational arguments
of the social movements #defund the police. See, for example, Levin (2020).
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evident in (1) a narrative of existential crisis that fosters fear, to
cultivate citizen acquiescence for de-democratizing practices, and
anger, to cultivate citizen consent for vengeance and war; (2) the
marginalization of counternarratives critiquing the War on Terror;
(3) and representations of patriotism and national security that overtly
or covertly amplify racism and Islamophobia. Necropolitical dynamics
of exemption are evident in (1) revitalizations of American exception-
alism; (2) valorizations of violent imperialism; (3) a normalizing of
preemptive and vengeful US state violence on a global scale; (4) the
disaggregation of sovereignty, law, jurisdiction, and control; and (5)
representations of rule-of-law values, processes, actors, and institutions
as inadequate to meeting the exigencies of the long War on Terror.

1 .2 THE LONG WAR ON TERROR

In choosing to write of “the long War on Terror” – a category that both
acknowledges and disrupts the US state’s “War on Terror” –

I foreground the centrality of narrative to law’s meaning-making28

and the key role played by language in simultaneously justifying and
obscuring the discounting of life embedded in necropolitical law.
Specifically, injecting the durational marker into the term challenges
the US account of the War on Terror as an emergency response
precipitated and necessitated by the events of 9/11.29 By inserting
“long,” the provocation is to grapple with the histories and power

28 In addition to Robert Cover’s influential argument about the meaning-making that
occurs through the co-constitution of law and narrative (1983), scholarship that has
shaped thinking on law and narrative includes White (1973), Scheppele (1989),
Fitzpatrick (1992), the edited collections Brooks and Gewirtz (1996), and Bellow
and Minow (1996).

29 The language and logics of 9/11 as precipitating event, alongside the War on Terror
as a “necessity,” can be seen in a range of war-on-terror texts. For example, the
opening clauses of the Preamble to the Authorization for the Use of Military Force,
passed on September 18, 2001, read, “Whereas, on September 11, 2001, acts of
treacherous violence were committed against the United States and its citizens; and
Whereas, such acts render it both necessary and appropriate that the United States
exercise its rights to self-defense and to protect United States citizens both at home
and abroad . . .” (emphasis added). In his September 2006 speech justifying the
secrecy of military commissions and detention without trial, President George
W. Bush invoked “necessity,” as did President Obama in his May 2011 speech
announcing the killing of Osama bin Laden: “The American people did not choose
this fight. It came to our shores.”
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relations of necropolitics’ long durée informing the long War on
Terror.30 These histories illuminate liberal legality’s deep embedded-
ness in and co-constitution with a counter-humanist racism stemming,
in large part, from European colonization and what Mbembe terms the
United States’ “pro-slavery democracy” (2019: 17). In his analysis, the
colonizer’s ideology that constructs colonies as inhabited by “savages”
informs a politics through which racism and lawlessness converge. Of
course, it is a key argument of Discounting Life that the dynamics
Mbembe characterizes as “lawlessness” are better understood as expres-
sions of necropolitical law. By reframing lawlessness as necropolitical
law, I draw on the scholarship on law in relation to imperial dynamics
and exception (discussed above) to reiterate the point that necropoli-
tical law has long been an unacknowledged partner of liberal legality.
Put differently, the ostensible lawlessness of necropolitical law has
historically relied on power’s capacity to spatially and racially segregate
populations. Through this segregation, the seeming prevalence of
“normal” liberal legality in the Euro-Atlantic sphere – for those not
racially stigmatized – has been deceptively split from, while ideologic-
ally and temporally coexisting with, necropolitical law in colonies, on
plantations, in postcolonies, and (as discussed above) in the contem-
porary death worlds of both the United States and the world in the
global War on Terror.31

In addition to acknowledging the long durée of racialized, imperial-
ized violence, I use the term “long War on Terror” to repudiate the US
state’s narrative claiming that the events of 9/11 inaugurated the War
on Terror. With the War on Terror “having a long history undergirding
the structure of US settler colonial formation,” it becomes crucial to
grapple with this war as “both new and old – it is staged within a new

30 While Nikhil Pal Singh does not use the analytic category of necropolitics, his Race
and America’s Long War (2017) traces the “dimly acknowledged, disavowed, or
defensively protested” histories of “imperial expansion, colonial dispossession, and
racial domination” in US history from its founding to its present (2017: ix).

31 And to add to the point made above in Section I on the necropolitical law fostered
yet disavowed by exception, the temporal coexistence of liberal legality and necro-
political law might also be understood as key to dual state legality, and to excavating
the neglected “multiple genealogies” of modern democracies, which include the
coexistence of a “community of fellow creatures governed, at least in principle by the
law of equality” with “a category of nonfellows . . . [with] no right to have rights”
(Mbembe 2019: 17). The plantation and the penal colony, Mbembe highlights, are
entangled within histories of modern democracies (2019: 22).
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epoch in American imperial culture, but it is continuous with a long
history of American national development” (Lubin 2021: 6).
Discounting Life is alert to the War on Terror’s profound continuities
with the founding logics and practices of the United States (e.g., Saito
2010, 2021; Dunbar-Ortiz 2014; Singh 2017), as well as Cold War
ideologies, practices, and institutions (Dudziak 2012; Masco 2014;
Lubin 2021). These continuities link the War on Terror to the concept
of permanent war (Lens 1987; Lutz 2009). Permanent war, from 1945,
has worked to “rearrange old institutional patterns, . . . modify attitudes
toward law and order, alter traditional beliefs, refashion the economy
and above all, sire a new form of government,” that is militarized and
that, in turn, militarizes “the American state of mind” (Lens 1987: 4).
For Catherine Lutz, the War on Terror is the current expression of “the
long Permanent War” (2009: 367).32

Within this broader category of “national security state,” the Cold
War state might be distinguished from the counterterror state on three
counts: geopolitical, governmental, and temporal. Geopolitically, the
Cold War state was constrained by contestation with an opposing
superpower such that the former could not exert its power over the
entirety of the globe. In contrast, the counterterror state, unchecked in
the absence of an opponent with equivalent geopolitical heft, claims
the entirety of the planet as its “homeland.”33 In turn, planetary

32 Indebted to Lutz’s “long Permanent War,” the category “long War on Terror” also
honors the centrality to Necropolitics (2019) of sustained and systemic dynamics of
terror in racialized, imperialized violence, past and present. Lutz usefully summarizes
Lens’s argument: “Permanent War began in 1947 with passage of the National
Security Act and a variety of executive orders. They produced a revolutionary
rupture in US state organization, instituting what Lens argued was a second, secret
government that was housed in a set of new organizations, including the National
Security Agency (NSA), National Security Council (NSC) and the Central
Intelligence Agency (CIA). At the head of this second state was a new, more
imperial President permitted, or better created by, the National Security Act. From
the Act’s passage on, military activities fell under heavy mask from public oversight.
The US became a ‘national security state’” (Lutz 2009: 368).

33 The 9/11 Commission Report, in Chapter 12 (entitled “What to Do? A Global
Strategy”), asserts, “9/11 has taught us that terrorism against American interests
‘over there’ should be regarded just as we regard terrorism against America ‘over
here.’ In this same sense, the American homeland is the planet” (362). The
paradoxical conjoining of the globalized imperialism articulated by the 9/11
Commission Report and post-9/11 xenophobia is illuminated by reading “planetary
homeland” through the lens of Amy Kaplan’s analysis of the sacralizing post-9/11
use of “homeland” in US political and popular discourse. She demonstrates how the
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homeland produces a global and imagined (Masco 2014), “shadowy,
but omnipresent” (Kaplan 2018: 240), enemy. In terms of governance,
through much of the Cold War the “total social formation” of nuclear
fear was “balanced by investments in a welfare-state apparatus devoted
to improving the conditions of everyday life for citizens in terms of
health, education, and the environment” (Masco 2014: 7). In contrast,
as noted above, the counterterror state selectively allocates resources in
favor of the necropolitical, disregarding “everyday forms of violence
that require other nonmilitarized forms of governance” (Masco
2014: 27).

Temporally, in addition to nineteenth-century colonialism and the
Cold War, a third, more recent past informs the long War on Terror,
and that is the violent conflict between the United States and al Qaeda
throughout the 1990s (Jackson 2005; Dower 2010; Tierney 2016). In
1993, explosives were detonated in a parking garage of New York’s
World Trade Center (Diplomatic Security Service 2019). It took US
intelligence six years (Dower 2010: 54) to establish the link between
that bombing and al Qaeda. In 1996, Osama bin Laden – that “tele-
ctronic phantom of the Information Age” (Lawrence and Karim 2007:
539) – issued his first declaration of war against the United States
through the power of “not just any fatwa but an online fatwa,” signaling
bin Laden’s “skillful use of self-representation on global satellite televi-
sion and other electronic outlets” (Jacquard 2002; Lawrence and Karim
2007: 496). In 1998, after bin Laden issued a second declaration of war,
al Qaeda bombed the US embassies in Kenya and Tanzania, and the
United States retaliated by launching cruise missiles at an al Qaeda
training camp in Afghanistan (Young 2003: 10–11; Dower 2010: 28).
In 2000, al Qaeda “suicide bombers in a small boat” attacked the US
naval destroyer USS Cole when the ship was berthed in Yemen (Dower
2010: 29). And throughout the year 2001 prior to the 9/11 attacks

term “puts into play a history of multiple meanings, connotations, and associations
that work on the one hand to convey a sense of unity, security, and stability, but
more profoundly, on the other hand, work to generate forms of radical insecurity by
proliferating threats of the foreign lurking within and without foreign borders”
(Kaplan 2003: 64). Put differently, in the long War on Terror, “homeland” has
become a keyword in the sense theorized by Raymond Williams in terms of the
structuring relations of “significant binding words . . . and their interpretation”
(Williams 1983 [1976]: 15); these are words that are compound, capacious, and
inherently ideological, with a taken-for-granted resonance that defies easy defin-
ition, thereby perpetuating the obfuscations of ideology.
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taking place, US intelligence personnel alerted the government of
George W. Bush “as many as forty times of the threat posed by
Osama bin Laden but this is not what the administration wanted to
hear, and it did not hear it” (Powers 2004). In short, for at least seven
years before the 9/11 attacks, the United States and al Qaeda had been
in conflict. By inserting these pasts into the narrative – nineteenth-
century colonialism, the Cold War, and the pre-9/11 conflict between
al Qaeda and the United States – it becomes possible to perceive how
much of the justification of the War on Terror has been constructed for
the purpose of legitimizing an apparently liberal legal state’s necropo-
litical legality. Contesting the war-on-terror origin story is crucial to
unpacking the co-constitutions of law and culture shaping
necropolitical law.
Importantly, as a category the “long War on Terror” is also future-

making, which is consistent with repeated formulations by key US state
actors of the War on Terror’s probable unending duration (McAlister
2002; Dudziak 2015) and with the counterterror state’s deliberate
generation of “imagined terrors of fearful, future possibilities” to legit-
imize its governance (Masco 2014: 2). This future-making matters
because “the future we imagine is a well-spring of law,” and because
the future is “a cultural construct that depends, in part, on the way we
remember the past,” it is vital to scrutinize and challenge the memories,
narratives, politics, and values through which we shape our futures
(Dudziak 2015: 592).
It is noteworthy that a generative slippage inheres in labeling the

current counterterror project a “war.”34 Conventionally, wars are con-
ducted between states, their temporalities framed by a distinct opening
moment, such as a declaration of war, and a definitive closing, such as
surrender. Conventionally, wars have winners and losers, beginnings
and endings. To invoke “war time” is also to construct the War on
Terror as an episode that has “interrupted regular time,” thereby muting
and reconfiguring the law and politics of “peacetime” (Dudziak 2012:
3). Mary Dudziak emphasizes the significant effects that “the assump-
tion of temporariness” in the idea of wartime has on law, in that the

34 On September 12, 2001, the day after the 9/11 attacks, Bush made a speech
characterizing the attacks as “more than acts of terror. They were “acts of war”;
see Bush (2001a). Four days later, in remarks to the press that were broadcast across
the United States and reported worldwide, Bush articulated the coinage “war on
terrorism”; see Bush (2001b).
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“temporariness becomes an argument for exceptional policies such as
torture“ (2012: 4). And war is also inextricably enmeshed, Caren
Kaplan argues, with the concept and lived experience of wartime’s
aftermath. Aftermath renders our sensed experience of post 9/11 as an
“always already undeclared war, the endless war that cannot locate a
stable origin or believe in a definite conclusion, offering a present
perceived through various states of denial, anger, numbness, or engage-
ment” (Kaplan 2018: 16). In short, the category “war” in the label War
on Terror imports into the term capacious and confounding meanings,
affects, and associations that matter for the War on Terror’s narrative
and cultural enmeshments with law.

Importantly, despite being depicted as a war, for the War on Terror
there was no formal congressional declaration of war (Franke-Ruta
2013). In legal-doctrinal terms, rather than voting on a declaration of
war, Congress passed an Authorization for the Use of Force (AUMF),35

which scripts law in terms that are consistent with two pillars
of necropolitics. These are, first (and as noted above), “the state of
exception and the relation of enmity . . . [as] the normative basis of the
right to kill“ (Mbembe 2019: 70) and, second, the constitution of “the
ultimate expression of sovereignty . . . in the power and the capacity to
dictate who may live and who must die” (Mbembe 2019: 66). The
AUMF declares a state of exception and emergency36 and identifies US
citizens as bearers of “the right to self-defense . . . both at home and
abroad” in a manner that constructs a necropolitical relation of
“enemy” out of an expansive global population of those who are not
US citizens.37 In other words, the United States’ necropolitical
sovereign power to kill or not kill follows the bodies of individuals or
groups, no matter where in the world those bodies might be.

The necropolitical law of the AUMF links this planetary
sovereignty to a long War-on-Terror temporality in two senses. First,
the AUMF was in force for eighteen years, from September 2001 to

35 Public Law 107-40, 107th Congress, September 18, 2001. At www.congress.gov/
107/plaws/publ40/PLAW-107publ40.pdf.

36 Among the characterizations of exception and emergency in the AUMF is the
assertion, in the preamble in reference to the 9/11 attacks, that “such acts continue
to pose an unusual and extraordinary threat to the national security and foreign
policy of the United States.”

37 The second clause of the preamble to the AUMF reads, “Whereas, such acts render
it both necessary and appropriate that the United States exercises its rights to self-
defense and to protect United States citizens both at home and abroad . . ..”
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June 2019,38 and over the course of those years it has been used to
authorize the long War on Terror’s ever-expanding activities (Kelly
2016). Second, while Bush may deserve derision for using “terror”
where “terrorism” or “terrorists” would have been grammatically correct
(Jones 2001), by taking seriously the former president’s lexical choice,
Masco illuminates key points about the logics and temporality of the
War on Terror:

[C]ounterterror is not only a highly flexible mode of security, based on an
ever-expanding concept of terror and a highly elastic set of core concerns
in the figuration of the WMD [weapons of mass destruction]. It also
addressed an unwinnable problem, for when can one say that terror – a
basic emotional state – has been finally purged from American experi-
ence? Counterterror colonizes the American future by identifying an ever-
shifting series of peoples, objects, technologies, hypotheticals, and con-
tingencies to secure in the name of planetary defense.

(Masco 2014: 196; emphasis added)

To summarize, in addition to the imperialist appropriations and
racialized violence underpinning the founding of the United States,
the state’s war-on-terror narrative denies at least three strands of the
past: the racialized imperialism of nineteenth-century colonialism; con-
tinuities between Cold War logics and institutions and those of the
War on Terror; and the conflict between the United States and al
Qaeda throughout the 1990s. It also displaces the present, in part by
disregarding the terror actually experienced by US citizens in favor of
channeling resources toward fighting future imagined terrors (Masco
2014). In denying these pasts and displacing the present, the state eclipses
the viability of an alternative future, rendering theWar on Terror endless,
permanent, and future-making (McAlister 2002; Der Derian 2009; Lutz
2009; Masco 2014; Dudziak 2015). The blanket exclusion of any under-
standing of “terrorism as an expression of social conflict reflecting com-
prehensible grievances (albeit not necessarily justifiable)” (Brysk 2007: 4),
alongside the insistent inscription of terrorists as “the universal enemy”
(Li 2020), effects de-politicizing closures in public discourse. As Melani
McAlister notes, when the terrorism of 9/11 is explained in pathologizing,
moral, and abstracted terms, the public space for much-needed

38 The June 20, 2019, repeal of the 2001 AUMF appears to have been prompted by
fears that the Trump administration would rely on it to authorize war with Iran;
(Edmondson 2019; McArdle 2019).

1.2 THE LONG WAR ON TERROR

23

https://doi.org/10.1017/9781009075848.001 Published online by Cambridge University Press

https://doi.org/10.1017/9781009075848.001


historically and politically informed analysis is foreclosed, as is any pos-
sible path to peace (2005: 278). Cumulatively, these discursive, ideo-
logical, and temporal features weave into an encompassing and globalized
social fabric. In the process, “terror” and “war” become central enabling
terms for necropolitical law’s expansions and enactments, discounting life
through the unbounded temporality of the long War on Terror.

1 .3 LAW ’S MANY MEANINGS

1.3.1 An Interpretive Sociolegal Epistemology
In this section, I disaggregate the compound category “law,” and argue
for the need to uphold the ideals that inform the socio-political con-
cepts rule of law and liberal legality. Writing and reading in the English
language, I (principally) understand “law” through Anglo-American
and “Western” traditions, in which law occupies a semantic field
intersecting with morality, ethics, and power.39 In keeping with these
traditions, and as a humanist, sociolegal scholar, I understand justice as
inseparable from law40 and law as inseparable from the cultural and the

39 Law’s compound meanings might be mapped usefully (although partially) in terms
of the following lists of law’s arenas and institutions, law’s actors, law’s attributes,
and law’s forms. A non-exhaustive list of law’s arenas and institutions includes
bureaucracies, courts, governments, legislatures, prisons, police, the public sphere,
and trials. A non-exhaustive list of law’s actors includes asylum seekers, bureaucrats,
citizens, dissidents, elected representatives, individuals, intelligence and security
personnel, judges, lawyers, legislators, police personnel, prisoners, and refugees.
A non-exhaustive list of law’s attributes, values, dynamics, and effects includes
adjudication, authority, contestation, deliberation, due process, duty, equity, ethics,
evidence, fairness, governance, obligation, obedience, order, incarceration, justice,
jurisdiction, legitimacy, mediation, morality, privacy, proof, protection, secrecy,
violence, punishment, prescription, proscription, reparations, restitution, surveil-
lance, scrutiny, separation of powers, security, and transparency. A non-exhaustive
list of forms through which law is made manifest includes bodies, built structures,
conduct, contracts, national constitutions, corporations, images, judgments, legisla-
tion, partnerships, pardons, procedure, regulations, rules, sound, and treaties.

40 Perhaps the most acute critique of sociolegality’s neglect of justice as an analytic
category has been articulated by Marianne Constable in her 2005 monograph Just
Silences. Constable shows how, despite the absence of justice in modern law’s texts
and despite the inattention to justice in sociolegal scholarship, a sense of justice,
which understands “the existence of law is one thing; its justice another” (2005: 9)
cannot be erased. I agree with Constable that, despite the elusive, aspirational,
potentially unrealizable quality of an ideal justice, justice is a social fact. Modifiers
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social.41 Tracing histories and genealogies of law and culture as analytic
categories, Rosemary Coombe notes “their mutual interdependence in
colonial histories” (1998: 63). Heeding her call to “become more
critically cognizant of the historical forces always already at work” in
the relationship between law and culture, Discounting Life addresses
“inequalities of power, legitimizing some identities and delegitimizing
others” by focusing on “the everyday practices of signification and their
institutional acknowledgement, where material relations between
meaning and power are forged” (Coombe 1998: 64). In short,
I understand law to be a plural42 and pervasive strand of life,43

like social justice, distributive justice, procedural justice, and wage justice are efforts
to translate between the ideal and the real by denoting spheres of social inequity.
Aristotle’s distinction between natural justice and legal justice informs an enormous
body of scholarship that, in one way or another, addresses histories and philosophies
of disjuncture between positive law (legislation and judgments) and understandings
of justice. The political concepts impelling this book – rule of law and liberal
legalism – insist on law’s indivisibility from justice. And culture – including popular
culture – is an important and pervasive social site through which the call to and for
justice is regularly made (Miller 1998).

41 In approaching law as domain of experience and knowledge that is inextricably
enmeshed with “everything” (Rosen 2006: xi), I follow the turn in sociolegal
scholarship away from doctrinal law’s abstractions, instead understanding law as
grounded in and expressed through a “mutually constitutive relationship” with all
facets of the social (Darian-Smith 2013: 3). As an approach to law with permeable
disciplinary and methodological borders (Mather 2011), sociolegal studies also
embraces approaches to law shaped by cultural studies and the humanities, with
this interdisciplinarity also drawing on important philosophical and critical thinking
about law. Scholarship informing my analysis includes understandings of the co-
constitution of law and culture (Rosen 2006); law and narrative (Cover 1983); the
experiential and interpretive dimensions of legal meaning (e.g., White 1990; Kahn
1999); images, popular culture, and media materiality as sites and expressions of law
(e.g., Sarat and Kearns 1998; Sherwin 2000; Sarat and Simon 2001; Vismann 2008;
Mawani 2012; Manderson 2018); everyday life as sites of law (e.g., Ewick and Silbey
1998), and legal consciousness (e.g., Engel and Yngvesson 1984; Merry 1990; Ewick
and Silbey 1992).

42 An invaluable review of the vast scholarship on legal pluralism, tracing its histories,
themes, and politics is Greenhouse (2019).

43 In Asking the Law Question, Margaret Davies takes the position that law exists in,
and is discernible in, “everything – from literature to science, and everyday experi-
ence. The whole world is structured by laws of one sort or another. The law is a form
we cannot avoid, whatever its substance. We think and act in relation to laws.
There are laws of social behavior, laws of language, laws relating to what counts as
knowledge and what doesn’t, and laws which say that well, really, law is actually
something different from all of these things” (2002: 4). A canonical articulation of
an analogous perception of law as pervasive might be read into Derrida’s non-
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inextricably connected with contestations over power and sovereignty
(Mawani 2012), and “with existence at large” (Davies 2017: iii).

In treating law as cultural text, I turn away from narrow doctrinal
understandings of law as only state law. Looking at – but also beyond –
state law is absolutely crucial because “[t]he politics of defining law as
limited to state law is composed of a number of factors: the alignment of
capitalism with statism; the colonialist downgrading of non-state law;
the gendered imagining of law as a man writ large and of legal subjects
as mini-sovereigns; the insistence on disciplinary separation; and other
matters that serve to isolate law from its social and relational founda-
tions” (Davies 2017: 39). Additionally, I look beyond state law and
doctrine in part because of the US insistence that the War on Terror
exceeds the frameworks of both doctrinal law and conventional war.44

Approaching law through an interdisciplinary lens becomes espe-
cially crucial in the context of necropolitical law because necropolitical
law, like necropolitics, is undeclared, and its workings are often
masked. As the discussion of collateral damage (below, in Section
1.4.3) illustrates, the discounting of life fostered by necropolitical law
tends to be treated, in dominant discourse, as sporadic and incidental.
Through elisions, omissions, and secrecy – facets of the deception
Mbembe draws attention to (2019:1) – the systemic discounting of life
built into necropolitical law is disavowed and deflected.

Sometimes the masking of necropolitical law takes place through a
yoking of liberal legal tropes to necropolitical law. For example, on
August 30, 2019, it was reported that the death penalty trial of the five
men accused of plotting the 9/11 attacks would commence in January
2021 (Rosenberg 2019). However, in an August 2021 update, the New
York Times reported that in the interim since the 2019 announcement,
“the timetable has been upended by changes in personnel as well as
pandemic-related restrictions on travel to the base” (Rosenberg 2021). In

exhaustive examples of law in his essay “Force of Law”: “the area of laws on the
teaching and practice of languages, the legitimization of canons, the military use of
scientific research, abortion, euthanasia, problems of organ transplant, extrauterine
conception, bio-engineering, medical experimentation, the social treatment of
AIDS, the macro- or micro-politics of drugs, the homeless, and so on, without
forgetting, of course, the treatment of what we call animal life, animality” (Derrida
1992: 28–29).

44 Bodies of doctrinal law rejected by the United States include international law,
human rights law, the laws of war, and the law applicable to interstate force (Alston
2010: 3).
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the public discourse on this long-delayed trial – it has been in pretrial
phase since May 2012 (Rosenberg 2021) – gestures, institutions, and
dynamics of liberal legality, such as a trial, a judge, the process of
selecting a jury, and a public gallery, accompany routine violations of
liberal legal principles – indeed, outright criminality on the part of the
counterterror state (Alston 2010). The five accused have been tortured,
detained without trial in CIA prisons and at Guantanamo for almost
twenty years. The trial, if and when it takes place, will have a military
jury and a military judge and will follow the rules and procedures of
military commissions, a hybrid creature designed to obstruct the rights of
accused persons in a range of ways (Abel 2018a: 184–321). The capstone
of this discombobulating emulsion of liberal legal discourse and necro-
political law is that the trial will be held at Guantanamo’s war court
compound: Camp Justice (Rosenberg 2021).
Agreement on language is necessary to legal argument (White 1984:

268) and to basic human communication. The ordinary meanings of
“justice” do not encompass the torture,45 detention without trial,
inhumane conditions of incarceration, and extraordinary renditions
characteristic of detention at Guantanamo.46 The ordinary meanings
of “trial” do not encompass the contingent audibility and near invisi-
bility of Guantanamo detainees, nor the many ways in which their
access to counsel has been obstructed and attenuated.47 The sinister
(mis)naming of Camp Justice is darkly befitting of how Guantanamo,
in spatial, temporal, and legal terms, is emblematic of the systemic and

45 In its ordinary meaning “trial” presumes and requires that accused persons have the
mental capacity to participate in their own defense. As part of the preliminary steps
toward the 2021 trial at Guantanamo, the accused are to receive magnetic reson-
ance imaging scans to determine whether they have suffered brain damage as a result
of torture (Rosenberg 2019).

46 A vast literature has been generated on the legality of, and the conditions of
detention at, Guantanamo. Of particular note are Abel (2018), Slahi (2015),
Khalili (2014), Hussain (2007), Kaplan (2005), and Johns (2005).

47 The accused will be behind glass screens that prevent those in the public gallery
from hearing them without headphones, and the headphones will only relay what
the accused say after a forty-second audio delay to facilitate military censorship;
www.nytimes.com/2019/08/30/us/politics/sept-11-trial-guantanamo-bay.html.
Additionally, as Laleh Khalili notes, attorney-client privilege is utterly undone, in
that counsel’s legal notes and documents are “monitored by the Department of
Defense in a warehouse in northern Virginia. Where usually the performative of
justice allows the accused to speak for him- or herself, in a military commission, the
detainees’ voices are smothered” (Khalili 2014: 87).
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structural discounting of life in the long War on Terror. And, as this
brief discussion of the possible “trial” of Guantanamo detainees shows,
with necropolitical law, liberal legal values and processes are undone
even as the liberal legal terminology deployed conceals the workings of
necropolitical law.

1.3.2 Rule of Law and Liberal Legality
The socio-political concepts “rule of law” and “liberal legalism” might
be understood in terms of rendering law’s many meanings concrete in
accord with specific orientations to power, ethics, and political ideals.48

At the heart of rule of law, for example, is law’s capacity to scrutinize
and limit power (e.g., Dicey 1959; Loughlin 2000; Tamanaha 2004).

And as a political concept, unsurprisingly, rule of law is rooted in the
history of countering unfettered monarchical power. Conceptually,
liberal legalism augments rule of law’s wary distrust of power by layering
the values of democracy and liberalism upon rule-of-law foundations
(Loughlin 2000: 198).

Law’s susceptibility to the political and the disjuncture between
liberal ideals (such as justice, equality, and rights) and the persistent
inequities of material realities has meant that, as socio-political con-
cepts, rule of law and liberal legality may be claimed and invoked while
not quite existing in their fully realized expressions (Cheesman 2018:
168). Critical legal scholarship has explicated how rule of law and
liberal legality have failed to repair the affiliation between law and
power, an affiliation that too often undermines realizations of rights and
justice. However, an equally vital body of scholarship shows how law’s
mythic resonance and the promise of justice held within concepts like
rights together yield a vital heuristic against which law’s social articu-
lations might be assessed and held accountable (e.g., White 1990;
Williams 1991; Baxi 2004; Constable 2005).

The promise of transformation – alchemy in Patricia Williams’s
memorable formulation (1991) – is held within the humanist values
of a law oriented to serving rights and justice. Situated, relational, and
ethnographic attention to socio-political concepts that may not yet
exist in their perfect expressions is key to recognizing these concepts
as enlivened – even as they struggle – in the paradoxical coexistence

48 For a recent and useful analysis of rule of law and liberal legality, see Diab (2015).
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of orienting ideals and fragmentary realizations (Mertz 2002;
Cheesman 2018).
As socio-political concepts, the humanist content, orientation to just-

ice, and attention to due process of rule of law and liberal legality become
especially important when law, an already compound category, bristles
with the contradictions of a befuddling eruption of war-on-terror termin-
ology, practices, and institutions. Torture memos, a disregard for inter-
national law, the violations of human rights associated with Guantanamo
Bay and Abu Ghraib, and the rule-of-law transgressions engendered by
military commissions are just a few examples of the War on Terror’s
remaking of law’s lexicon and norms. Euphemisms like “enhanced inter-
rogation,”49 “extraordinary rendition,” and “collateral damage” reflect
efforts to re-semanticize – and thereby legitimize – torture, kidnapping,
and the killing of civilians.50 In short, even though flawed in practice, the
orienting values of rule of law and liberal legality – values that insist upon
human rights, due process, and the accountability of state power –

become a foil against which the practices of our present may be exposed
as a vehicle for discounting life through necropolitical law.

1 .4 NECROPOLITICAL LAW AND CULTURE IN THE
LONG WAR ON TERROR

1.4.1 Media and Counterterror
It is the convergence of necropolitical law’s frequent masking of the
discounting of life, the co-constitution of law and culture (Rosen
2006), and law’s juridico-political command through symbolic and
material violence (expressed and evidenced in part through document
and documentation; Mawani 2012) that directs my attention to repre-
sentations of law across a range of texts: legislation, images, and news

49 Elisions between “torture” and “interrogation” in the displays at Washington, DC’s
International Spy Museum (Small 2019) are a troubling instance of the manner in
which “[f]rom a diverse array of representations and cultural expressions, patterns
coalesce . . . to create a perceptual field . . . inviting different meanings from diverse
perspectives while effectively ruling out others” (Kaplan 2018: 3).

50 These re-semanticizations speak, with new intensities, to Robert Cover’s influential
argument about how “legal interpretation takes place in a field of pain and death”
(1986: 1601). The missing element in Cover’s argument is the necropolitics of race.
As Khalili points out, the “unmentioned axis around which much counterinsur-
gency revolves is that of ‘race’ or its euphemisms ‘culture’ and ‘civilization’”
(2014: 3).
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and entertainment media. While my engagements with language are
shaped by critical discourse analysis (detailed in Section 1.4.2), my
attention to visual culture draws on Joseph Masco’s argument concern-
ing the manner in which visual culture has been central to the forma-
tion of “key aspects of US security culture” (2014: 46). He writes:

[T]he early Cold War state sought explicitly to militarize US citizens
through contemplating the end of the nation-state, creating in the process
a specific set of ideas and images of collective danger that continue to
inform American society in powerful and increasingly complex ways. In
the aftermath of the terrorist attacks on New York and Washington in
2001, the affective coordinates of the Cold War arms race provided
specific ideological resources to the state, which once again mobilized
the image of a United States in nuclear ruins to enable war.

(Masco 2014: 47)

Masco’s genealogy of visual culture in relation to national security
traces how a specifically American set of “assumptions about mass
violence, technology, and democracy” informs the manner in which
the War on Terror has been “conducted largely as a campaign of
emotional management . . . to enable a new kind of American geopol-
itical project” (2014: 73). Building on his analysis, and on scholarship
on the intersections of law and images,51 my analysis engages with a
range of media, in part, to illuminate the co-constitutions of necropo-
litical law, publicity, and secrecy (Section 1.5).

Relatedly, scholarship shows that the US state has been acutely
aware of media’s role in shaping public opinion and affect when it
comes to engendering popular support for war. When culture yokes
affect to militarism, the result is a foreclosing of public debate and
critical analysis (Lubin 2021: 27) and mass media is the most efficient
and effective vehicle for the generation of widespread consensus
(Jackson 2005; Anker 2014). The state’s awareness of the role of media
is evident from post–World War II depictions of the United States as
global superpower through “the use of spectacle into the rise of televis-
ual politics” (Anker 2014: 26), in the planned and synchronized prime-
time launching of the 1991 Gulf War (Stahl 2010: 21), and it con-
tinues in the “master narratives of airpower and visual culture” that

51 Scholars approaching law from a range of nondoctrinal perspectives have illumin-
ated its pervasive presence in social sites and texts, including popular culture (e.g.,
Macaulay 1989; Freeman 2004), images (e.g., Sherwin 2000; Manderson 2018),
sound (e.g., Parker 2015), and movies (see the essays in Sarat and Kearns 1998).
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shape the drone warfare of the long War on Terror (Kaplan 2018: 33).
In our present, there has been an “intensification of the relationship
between the Pentagon and the entertainment industries” (Stahl 2010: 3),
an intensification sometimes amounting to a media-manipulation cam-
paign (McAlister 2005: 292–97), contributing to a vast network “across
space and time” with “Matrix-like social effects” (Vavrus 2013: 103).
James Der Derian has memorably identified this vast network as “the
military-industrial-media-entertainment network” through which
asymmetrical and perpetual war has been cast as state “virtue” (2001).
Indeed, even as the long War on Terror renders law’s sites and

operations secretive and inaccessible, images have been pivotal to the
post-9/11 militarization of global culture (Mirzoeff 2006: 4–8; Mirzoeff
2005). In the process, both the domestic space of the United States as
nation and the larger sphere of the global have been imbued with the
felt unease of “aftermath” (Kaplan 2018). The simultaneously national
and global reach and resonance of the texts, images, and events
I analyze in this book are attributable to two factors. First, the United
States unique standing as “the one and only global state” (Falk 2007:
14) has expansive effects of dominance – military, political, economic,
as well as cultural – worldwide. And, second, US domination of global
mass culture (e.g., Hall 1997; McAlister 2005) becomes especially
potent because a “constitutive feature of modern subjectivity” is how
media, as Arjun Appadurai notes, renders national borders permeable,
shaping our imagination and our sense of self (1996: 3). Put differently,
circulations of text, through the internet and otherwise, create
consumer-audiences, “connecting people separated by history, geog-
raphy and language through media in the way that fashion or
advertising does” (Devji 2008: ix). These networks and affiliations
linking the US state and media, and then traversing across the world,
problematize and dismantle distinctions between fact/fiction, news/
entertainment, state/nonstate, national/global, and law/not law.

1.4.2 Reading for Law: A Methodology
By tracing how narratives, events, and images emanating from the US
script justification, legitimacy, and authorization for discounting life,
this book shows how necropolitical law lives and breathes so that
Others may die.52 Alert to “the social power of popular forms of

52 For Mbembe, necropolitics expresses “today’s planetary scale renewal of the relation
of enmity . . . showing how, in the wake of decolonization, war (in the figure of
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textuality” and the need to critically interrogate law’s “dominant self-
representations” (Coombe 1998: 22), the excavating for in “reading for
law“ signifies the interpretive process of looking for law and finding
(sometimes partial and disaggregated) expressions of it. The reading
I engage in is reflective, critical reading; alert to contested histories,
power interests, and mass-mediated sensationalism. For Edward Said,
these are the crucial ingredients of “reading in the real sense of the
word.”53 In addition to demonstrating law’s pervasive presence, and
attending to conditions through which necropolitical law may be
masked, muted, or rendered illegible, reading for law draws attention
to interpretation as a practice that is “socially determined” and “condi-
tioned by other non-linguistic parts of society” (Fairclough 1989: 24).
In other words, reading for law takes into account the affective, tem-
poral, and contextual markers of the long War on Terror.

Methodologically, in addition to performing an interpretive reading
for law, my analysis draws on critical discourse studies (CDS).54 CDS is
“an inter-disciplinary approach to language in use, which aims to
advance our understanding of how discourse figures in social
processes, social structures and social change” (Flowerdew and

conquest and occupation, of terror and counterinsurgency) has become the sacra-
ment of our times” (2019: 1–2).

53 The quote is from Said’s May 2003 preface to the twenty-fifth anniversary edition of
Orientalism. I am grateful to Gary Lee for drawing the text to my attention, in which
Said writes, addressing the events of 9/11, “education is threated by nationalist and
religious orthodoxies often disseminated by the mass media as they focus ahistori-
cally and sensationally on the distant electronic wars that give viewers the sense of
surgical precision but in fact obscure the terrible suffering and destruction produced
by modern ‘clean’ warfare. In the demonization of an unknown enemy, for whom
the label ‘terrorist’ serves the general purpose of keeping people stirred up and angry,
media images command too much attention and can be exploited at times of crisis
and insecurity of the kind that the post-9/11 period has produced.” For Said, the
corrective to “the fragmented knowledge available on the internet and in the mass
media” is “reading in the real sense of the world,” which is reading guided by
humanist values and critical thought.

54 Critical discourse studies, or critical discourse analysis, describes an extensive body
of scholarship that attends in particular to the relationship between language and
power, for which Norman Fairclough’s Language and Power (1989) has been sem-
inal. In addition to Fairclough’s own considerable body of work, see, for example,
the scholarship of Allan Luke on pedagogy, literacy, and race; Carmen Luke on
critical media and cultural studies, feminism, and globalization; Teun A. Van Dijk
on mass communications, race, and ideology; and Ruth Wodak on critical sociolin-
guistics. Blommaert and Bulcaen (2000) offer a useful review of CDS. Flowerdew
and Richardson’s Handbook (2018) is an important resource.
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Richardson 2018: 1). CDS’s supple alertness to representations of
power and social relations, and its attention to the semiotic, sensory,
and communicative effects of images, sound, gesture, and dialogue are
especially helpful to analysis of text across genres and modalities
(Flowerdew and Richardson 2018). CDS is informed by critical theory
on language, power, and society, and seeks to render explicit underlying
meanings and social relations so as to uncover that which may be
hidden or normalized. For example, Richard Jackson’s CDS-informed
analysis shows how the public language of the War on Terror reflects

a deliberately and meticulously composed set of words, assumptions,
metaphors, grammatical forms, myths and forms of knowledge . . .
designed to achieve a number of key political goals: to normalise and
legitimise the current counter-terrorist approach; to empower the
authorities and shield them from criticism; to discipline domestic society
by marginalising dissent or protest; and to enforce national unity by
reifying a narrow conception of national identity.

(Jackson 2005: 2)

In addition to the public language of the War on Terror, as delineated
by Jackson in terms of ideologies and epistemologies of official policies
and practices, the discourse of the long War on Terror also saturates our
reality of “decades of securitization and counterinsurgency practices”
(Lubin 2021: 109) and is refracted in our material landscapes55 and in
the conduct of nonstate actors. Some examples of the long War on
Terror’s expansive discursive reverberations are versions of the “if you
see something, say something” sign visible in cities worldwide; the
securitization of airports, air travel, and public entertainment venues;
attacks by ordinary citizens on people perceived to be members of the
identity category “Middle Eastern, Arab, or Muslim” (Volpp 2002); the
new prominence of fields of scholarship like security studies and critical
terrorism studies; legislative enactments, such as the Patriot Act and
related UN Security Council Resolutions;56 and the 2008 creation of
the US Department of Defense’s Minerva Research Initiative, “a DoD
sponsored, university-based social science research initiative that

55 On September 11, 2019, the US public broadcaster PBS offered a short list of six
ways in which “the world has – and has not – changed since 9/11”: (1) life in
Afghanistan, (2) oil prices, (3) anti-Muslim violence in the US, (4) changes to air
travel and safety, (5) rise in 9/11 related illnesses, and (6) changes in the global
economy (Santhanam and Epatko 2019).

56 These are discussed in Chapter 2.
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focuses on areas of strategic importance to the US national security
policy.”57 These overlapping state/nonstate, public/private conjunc-
tures in war-on-terror discourse condition and contextualize the cul-
tural texts that I read for necropolitical law.

In CDS, close reading of text is highly valued because each instance
of text is understood to yoke the macrocosm of society to the micro-
cosm of a particular text (Candlin 1989: viii). Because every instance of
text expresses the conditions of possibility that are the larger structures
of the social, the task for the scholar is to uncover the histories, politics,
ideologies, and social relations embedded in, and occluded from, a text.
Attention to ways in which one text relates to other texts (intertext-
uality), as well as to historical and synchronic contexts, is also valued as
helping to make power more visible (Wodak 1996: 204–10), illumin-
ating the “historical, socio-political, and cultural foundations” of dis-
course (Flowerdew and Richardson 2018: 2).

An important feature of the reading for that I engage in is analyzing
text that is publicly available. Publicity is a key feature of law in our
mediatized present, an argument that is developed throughout this
volume, but an additional goal of focusing on text in the public domain
is to demonstrate that reading for law is something that all of us, as
globalized, mediatized subjects, can do. Whether that text is conven-
tionally legal in form, as in the Patriot Act, or escapes scrutiny as law
because the text’s form is not conventionally legal, the project of
discerning law’s co-constitution with the discounting of life is not
predicated on a law degree or the whistle-blower’s revelations of dirty
secrets. Instead, by reading for necropolitical law in and through text in
the public domain, this book equips readers to perceive how narratives
of justification and practices of power are fostering the discounting of
life by recalibrating the meanings and processes of law. And this
methodology – excavating, aware of contested histories and power
interests, suspicious of media’s alliances with power – becomes espe-
cially crucial in the context of our long War on Terror because so much
of what is done under the banners of justice, democracy, freedom, and
security is shrouded in the amplified secrecy, the distortions of lan-
guage, and projections of enmity that are hallmarks of the counterterror
state (Kaplan 2003; Jackson 2005; Masco 2014 ).

57 See https://minerva.defense.gov/.
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1.4.3 Collateral Damage
In this section, I delve into the category “collateral damage” to illus-
trate how these strands – reading for law, culture, and the long War on
Terror – weave together to construct and disseminate meanings, ideolo-
gies, and relations of power central to necropolitical law’s discounting
of life. First appearing in 1947 to mean “injury inflicted on something
other than an intended target,”58 usage of “collateral damage” has
spiked dramatically since the inauguration of the long War on Terror.
Google’s ngram shows that, between 2000 and 2012, the use of the
term in books alone increased by 250 percent.59 As a pairing of words,
collateral damage is an “ambiguous euphemism” designed to minimize
“the political impact of civilian casualties” by taking “blood, killing,
and devastation out of the picture” while downplaying “suffering and
death” (Zambernardi 2017: 331–32). Further, as Christiane Wilke
shows, the term works seamlessly with the racialized underpinnings of
necropolitical law, in that the civilian/combatant binary

was developed with a specific spatiotemporal imaginary of war in mind:
wars between Western nation states, not wars of colonial conquest or
anticolonial insurgency, . . . [as] non-European populations under
European rule were called “natives,” not “civilians.” . . . Colonial wars
were often characterized as police actions, mutinies, or “small wars”
because the colonized societies were not recognized as a state and thus
lacked the right to go to war. In this logic, where there are no legitimate
combatants, there are no legitimate civilians.

(Wilke 2017: 1043)

New technologies of killing, such as drones armed with powerful anti-
tank missiles, mean that the kill and wound radii – the risk of death and
dismemberment to civilians – are far greater than they were when
“collateral damage” was first coined in 1947 (Chamayou 2015:
140–42). Embedded within the obfuscating category of collateral
damage is the US practice of simply disregarding the killing and

58 Merriam-Webster online, at www.merriam-webster.com/dictionary/collateral%
20damage.

59 Google ngram; https://books.google.com/ngrams/graph?content=collateral+damage&
year_start=1947&year_end=2019&corpus=15&smoothing=3&share=&direct_url=
t1%3B%2Ccollateral%20damage%3B%2Cc0#t1%3B%2Ccollateral%20damage%3B
%2Cc0.
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maiming of civilians;60 these are not deaths or injuries that are counted
or recorded (Engelhardt 2007; Kennedy 2012).61 Additionally, as Tom
Engelhardt points out, because of US military superiority and the
nature of technology deployed in the long War on Terror, the meaning
of collateral damage has changed:

[I]n modern wars, especially those conducted in part from the air (as
both Iraq and Afghanistan have been), there’s nothing “collateral”
about civilian deaths. If anything, the “collateral deaths” are those of
the combatants on any side. Civilian deaths are now the central fact, the
very essence of war. Not seeing that means not seeing war.

(Engelhardt 2007)

Counts of deaths compiled by activists and civil society lend ballast to
Engelhardt’s assessment that, in the long War on Terror, it is combat-
ant deaths that are collateral. For example, Brown University’s Costs of
War project estimates that civilians have been killed at a rate thirty-
five times higher than US soldiers in the War on Terror.62 The
language and logics of collateral damage thus involve a semantic sleight
of hand: law’s foundational protection of civilian life in war is disre-
garded even as entirely predictable civilian deaths are framed as acci-
dental and incidental. In the category of collateral damage, the removal
of protection for civilian life in war sits beneath the calm facade of a
dehumanizing characterization of civilian death and wounding as
inconsequential and irrelevant even as we are distracted from seeing
that “[c]ivilian deaths are now the central fact, the very essence of war”
(Engelhardt 2007). It is not obvious in the language of collateral
damage that held within the term is a history and politics founded on
the assumption that the lives of certain (mostly foreign).63 Others are
human lives that do not count (Wilke 2017).

Necropolitical law and the long War on Terror are supported by a
sensory and informational deception: despite our age of hypermediatization

60 The deaths of private military contractors (mercenaries) are not counted either;
Taussig-Rubbo (2009: 101).

61 Emily Gilbert (2015) points to the problematic foreclosure of legal liability when
the US military makes cash payments to civilians in a very limited set of collateral
damage cases.

62 At https://watson.brown.edu/costsofwar/papers/summary.
63 Far greater controversy has attended the targeted killing of US national Anwar al-

Awlaki than has attended the targeted killing of non-US nationals. For a discussion,
see Banks (2015).
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and the contemporary intensification of visual culture (Mirzoeff 2006),
collateral damage has been rendered almost invisible. If, as Engelhardt
argues, it is combatants that constitute collateral damage in the War on
Terror, then the eighteen-year ban on news coverage of deceased US
military personnel being returned in coffins is one instance of the media
invisibility manufactured for a discounting of life that starkly impacts US
citizens and the politics of war.64 And, relatedly, in the US state’s refusal to
count, acknowledge, or broadcast images of civilian victims in
Afghanistan, Iraq, Pakistan, Syria, Somalia, and Yemen, similar dynamics
of erasure and muting are at work.65 What both expressions of collateral
damage share is that public awareness of the discounting of life is minim-
ized. In other words, the “not seeing” (Engelhardt 2007) of civilian deaths
is by no means accidental. For publics in the global North, the US state’s
close management of war-on-terror media coverage converges with the
directing of lethal and maiming violence at sites in the global South.
These distant, barely visible sites are populated primarily by people with
brown skins bearing the religious identity “Muslim,” such that the not
seeing of war accompanies the not seeing of necropolitical law, producing
the discounted racialized subject of the long War on Terror.66

1 .5 LAW AS PUBLIC THING

1.5.1 Devitalizing Democracy and Law’s Archive
Law’s interconnectedness with “existence at large” (Davies 2017: iii)
prompts attention to the conditions of possibility for the discounting of
life. In this section, I set out key ideas relating to “public” and publicity
that I draw on to analyze dynamics and modalities through which

64 The ban, put in place in 1991 by the first President Bush during the first Gulf War
was conditionally lifted – media coverage would be permitted “only if the families of
the dead agree” – in December 2009 by the Obama administration. (Miller 2003;
Bumiller 2009). The question that arises is, when, on August 30, 2021, media
showed President Biden among those receiving the coffins of US service personnel
who had been killed in the August 26, 2021, suicide bombing of Kabul airport, were
those families in a position to decline this presidential gesture and the extensive
media attention it received?

65 Scholars and activists look to websites conducted by civil society for a clearer
picture of collateral damage. Sites relied on by scholars and analysts include
Brown University’s Watson Institute Costs of War project (https://watson.brown
.edu/costsofwar/papers/summary) and the Bureau of Investigative Journalism (www
.thebureauinvestigates.com/projects/drone-war).

66 I am grateful to Bill Mullen for this point.
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standard tropes of liberal legality (such as transparency, accountability,
human rights, rule of law, and due process) have been marginalized,
ceding ground to necropolitical law. These key ideas are law as archive
(Mawani 2012), governance through the de-democratizing disregard for
public things (Honig 2017), and the role of publicity and technology in
the dynamic for communication between state and citizen marking our
present (Dean 2002, 2005). I will describe each of these in turn.

In her important theory and methodology-advancing essay, Renisa
Mawani argues for the concept of “law as archive” (2012: 340) to
illuminate law as “an expansive and expanding locus of juridico-
political command, one that is operative through . . . a mutual and
reciprocal violence of law as symbolic and material force and law as
document and documentation” (2012: 337). Illustrating her argument in
part through an analysis of how the US-led 2003 invasion of Iraq
precipitated the looting and destruction of Iraq’s archives,67 violations
of international law, and the scripting of a new, post-invasion Iraqi
Constitution, Mawani highlights law’s constitutive relations with vio-
lence (and, relatedly, war, force, command, power, authority); sover-
eignty (relatedly, imperialism, colonialism); documents and
documentation (relatedly, practices of governance, knowledge produc-
tion, and population management through bureaucracy, categorization,
quantification, and record-keeping, as well as through the common law’s
self-referential self-authorization through precedent); history (especially
fraught in the imperial encounter and inextricably enmeshed with
power); and contestation around “truth.” Reading through and across
key interdisciplinary scholarship on law and archive, Mawani repairs
law’s tendency to be disengaged from and unreflexive about its own
textuality, sources, and discursive regime of power/knowledge by bringing
to bear upon law critical debates in other fields that problematize the
archive as uneven and contested, registering the “profoundly asymmet-
rical” effect of power (2012: 342). For Mawani:

law’s archive recalls and speaks not only to law’s past but also to its
present and future, sanctioning both the violence of law (invasion,
occupation, and the imposition of a new constitution) and the violence

67 Relatedly, on the question of law’s archives, Mawani notes how, analogous to
Britain’s strategic destruction of documents recording its colonial violence, the
War on Terror has been marked by US practices of having “willfully destroyed,
concealed, and redacted documents under the guise of national security”
(2012: 357).
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of the archive (preservation/destruction and remembering/forgetting) as
violence that is always already necessary. Importantly, this double logic
of violence harbors the potential, however limited, to question and
possibly attenuate law’s claims to legitimacy and authority.

(2012: 341)

Seizing upon the opening created by law’s double logic of violence and
an expansive interdisciplinary understanding of what counts as legal
text, Discounting Life attends to the textuality, citational practices,
narratives of citizenship and sovereignty of a range of cultural texts in
order to excavate necropolitical law’s assertions of legitimacy, author-
ity, norms, community, and political order.
In Public Things: Democracy in Disrepair (2017), Bonnie Honig

describes public things as “things that conjoin people. Shared among
users from all kinds of background, classes, and social locations, the
public thing calls out to us, interpellating us as a public” (2017: 30).
Honig argues that public things are foundational to democracy, in that
without them “action in concert is undone and the signs and symbols of
democratic life are devitalized” (2017: 4). Her examples of public
things include “universities, local, state, and national parks, prisons,
schools, roads and other transportation systems, the military, govern-
ments, electricity and power sources, including hydropower, gas, and oil
pipelines, and nuclear plants, airwaves, radio and television broadcast
networks, libraries, airport security, and more” (2017: 4). Importantly,
public things, Honig highlights, are not only those objects, spaces, or
infrastructures that generate political consensus68 or bestow an unam-
biguous public good. Frustrating, obstructive experiences like navigat-
ing airport security are also public things because “the infrastructure of
security . . . bring[s] us together in ways that are not optional” (2017:
xii–xiii).
In bringing us together, public things play the crucial role of supply-

ing the shared objects, spaces, experiences, and infrastructures that

68 Honig discusses pipelines as public things in the context of “the Unist’ot’en Camp’s
ongoing efforts to prevent an oil and gas pipeline from being built on tribal lands” to
show that “not all public things are ‘good’ from every political angle. Nor can they
be all bad, surely. At their best, in their public thingness, they may bring people
together to act in concert. And even when they are divisive, they provide a basis
around which to organize, contest, mobilize, defend, or reimagine various modes of
collective being together in a democracy” (2017: 22, 24).
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facilitate deliberation, contestation, and constellation, occasioning
“the action in concert that is democracy’s definitive trait” (Honig
2017: 5). When juxtaposed with necropolitics, which thrives on
dividing and dehumanizing selected segments of humanity (Mbembe
2019), the democratizing dynamics facilitated by public things are
thrown into sharp relief. Valuing and protecting public things, Honig
argues, becomes especially important, given the contemporary dom-
inance of neoliberal logics through which “[a] perfect storm of privat-
ization and austerity politics . . . [has] undermined an earlier
nineteenth- and twentieth-century commitment to democratic gov-
ernance as a generator of public goods” (Honig 2015: 624). Drawing
on Honig, I show how, in the context of our long War on Terror,
despite the very public and globalized events and narratives that
generate fear of terrorism, constructing the dangers of terrorist attack
as ever present, law has lost its public thingness. Instead of publicly
accessible legislative text, vigorously debated by elected representa-
tives, the Patriot Act is obfuscating and almost incomprehensible and
was thinly contested when presented to lawmakers for assent
(Chapter 2). And, as opposed to the public arena of courtroom trials,
accessible “sites of confrontation and encounter, enjoyment and con-
flict” (Honig 2015: 624), as the discussion above of Guantanamo’s
Camp Justice has shown, secretive military tribunals generate
inaccessible, hidden encounters and redacted records. And when
entertainment media shows us what official media does not, such as
drone warfare (Chapter 5), and news media celebrates asymmetrical
killing (Chapters 3, 4, and 6), cultural text turns away from the values
and relations of law as a public thing to instead perpetuate national
security’s narratives of imminent danger, bolstering a cultural climate
of fear that affectively legitimizes secrecy and vengeance (Masco
2014), and reinscribes texts as fragmentary sites of law’s symbolic
and material violence (Mawani 2012).

1.5.2 Public Things in the Long War on Terror
Honig’s analysis of the role played by public things in fostering democ-
racy is especially valuable for understanding law in our context of the
long War on Terror because she highlights the other-than-rational
when she writes, “all forms of governance and citizenship are enmeshed
in desire. They do not just provide rules to coordinate collective action.
They also enlist us into imagined pasts and futures, they shape, and
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then feed or starve, our hopes” (2015: 624).69 In broad terms, Honig’s
use of “desire” here may be understood as yoking the rational – rules –
together with the other-than-rational – the realm of desire and affect.
The desire in which contemporary American governance and citizen-
ship is enmeshed, Masco argues, is counterterror, an affect enlisting us
into an imagined future of perpetual existential danger (2014).
For Masco, the counterterror state has remade the social contract

(2014: 9), reconfiguring its relationship to citizens by neglecting and
devaluing both “the public” and public things. Honig argues that,
against this reconfiguration of state/public, and in order to support
democratic life, we need to “dedicate ourselves to retaking” state insti-
tutions, so that they might “serve their properly public pursuits” (2017:
91). Reading for law, in the manner I have described, offers one path
through which, as publics, we might retake law as a state institution
serving properly public pursuits. However, in the face of state disregard
for publics and public things, the project of reading for law requires an
interrogation of contemporary iterations of “the public” in relation to
law and media. And, to better grapple with the dynamics of law in
relation to contemporary media, I turn to Jodi Dean’s analysis.
In her analysis of the co-constitution of publicity and secrecy, Dean

traces key Enlightenment conceptions of the public to show how it is,
in part, the conviction that public scrutiny restrains state power that
has bestowed “the public” and “publicity” with a cluster of legitimizing,
authorizing associations, including “ideals of openness, inclusivity, visi-
bility, equality, accessibility, and rationality” (Dean 2002: 2).
Additionally, positing the public as a foil to “the state” imagines the
public and “the public sphere” as “the unitary site and subject of
democratic governance” (Dean 2002: 9) in a manner immediately
recognizable as the standard tropes of liberal legality. She writes, “the
very premise of liberal democracy is the sovereignty of the people. And,
governance by the people has generally been thought in terms of
communicative freedoms of speech, assembly and the press, norms of
publicity that emphasize transparency and accountability, and the
deliberative practices of the public sphere” (Dean 2005: 53).
Dean characterizes our media environment as technoculture, denot-

ing an environment in which the familiar – television, tabloids,

69 Honig writes this to amplify upon Tocqueville’s observation that the “art of pursuing
in common the objects of common desires [is democracy’s] highest perfection”
(2015: 624).
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newspapers, magazines – is connected to digitalized and networked new
technologies (Dean 2002: 1). Dean points out how the affect of
legitimacy that attaches to “the public” and “publicity,” working along-
side technoculture, has altered a key attribute of communication in our
time. She vividly illustrates this point by recounting the vigor with
which publics in the United States (and elsewhere) expressed oppos-
ition to the war in Iraq – both in the form of demonstrations and
through media communications (Dean 2005: 51–52). In response, then
president George W. Bush said that the people were free to express
their opinions (Dean 2005: 52). Public opposition and public opinion
were not messages received and responded to by the state. Instead, as if
on parallel tracks, the people opposed and the state continued with its
war (Dean 2005: 53). Messages, notes Dean, become “contributions to
circulating content – not actions to elicit responses” (2005: 58).

Attention to the shifting contours of the meanings, dynamics, and
relations of the category “public” is important because the socio-
political concepts “rule of law” and “liberal legality” both presume
states populated by inherently rights-bearing, empowered individuals;
that is, people with the capacity to act, speak, and convene as publics
so as to be engaged citizens. Law as public – published, accessible, clear,
and known – facilitates the engagement of the informed citizenry of
liberal legalism’s democratic ideal. The legitimizing resonance attach-
ing to “the public” incorporates notions of the sovereignty of “the
people” as well as rule of law’s conviction that if law is public, then
abusive, unrestrained power will be detectable, and abusers of power
held accountable (Krygier 2016).

This book shows how, instead of having law as a public thing
alongside an ongoing narrative of imminent danger, publicity has come
to stand in for law’s public attributes, where media is the key platform
for the coupling of necropolitical law and publicity. Publicity is inex-
tricably enmeshed with commodification and the profit motive of the
“military-industrial-media-entertainment network” (Der Derian 2001)
and with the “networks of sentiment and spectacle” that are “the
golden ring of infotainment society” (Dean 2001: 624).
A traumatized, fearful population, dazzled by publicity’s spectacles of
war and terrorism, is more likely to take on the role of passive spectator
than that of the engaged, empowered citizen (Stahl 2010, 2018).

The triangulation of publicity, secrecy, and necropolitical law is
powerfully illustrated by the possible trial at Guantanamo’s Camp
Justice of the five men accused of plotting the 9/11 attacks. And in
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the analysis offered by the chapters, I show how this triangulation of
publicity, secrecy, and necropolitical law animates the workings of the
counterterror state in the long War on Terror. Highly publicized events
like the enactment of the Patriot Act (Chapter 2) and the killings of
bin Laden and ISIS leader Abu Bakr al-Baghdadi (Chapters 3 and 4)
obscure the degree to which law has become twinned to illegibility
(Chapter 2), and to asymmetrical violence, deception, and secrecy
(Chapters 3, 4, 5, 6, and 7). The constituent and meta-legal right to
life (Chamayou 2013: 155) is undone by the US state’s refusal to
protect and account for civilians killed and wounded in the long War
on Terror and by its practice of conducting extrajudicial killings based
on suspicion rather than proof (Chapters 5, 6, and 7). Law’s public
texture is also undone by limiting, constraining, or excluding media
(Chapters 3, 4, 5, and 6). A politics and a public sphere in which the
narrative of imminent danger is conjoined to the deployment of killing
technology that is asymmetrical (if not annihilatory), cultivates a
citizenry that identifies with violent imperialism, rather than a citizenry
that values democracy and liberal legality (Brown 2005).
In short, through the US state’s prioritization of the War on Terror

(Masco 2014), the intensified fragmentation of law’s archive through
“profoundly asymmetrical” power (Mawani 2012: 342), a disregard for
public things (Honig 2017, 2015), and an altered dynamic for commu-
nication between state and citizen (Dean 2002, 2005), our contempor-
ary social fabric is reconfiguring the values, affects, and social relations
underpinning rule of law and liberal legality. This disjuncture between
the (presumed and ideal) conditions for law and our present is discern-
ible in the texts documenting, denying, and erasing law’s violence in
the long War on Terror (Mawani 2012). As the chapters show, gestures
and symbols of rule of law and liberal legality persist alongside necro-
political law. Collectively, incrementally, exerting the comforting pull
of the familiar, these persistent gestures toward rule of law and liberal
legality may well distract us from perceiving the configurations of
necropolitical law’s values, actors, and sites unfolding before our
very eyes.

1 .6 CHAPTER OUTLINES

To show how texts, images, and events construct, reflect, and dissemin-
ate necropolitical law, alongside gestures and tropes of rule of law and
liberal legality, I analyze a range of texts across a range of genres. Using
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conventional legal text as a launching point, Chapter 2 explores the
way federal legislation, in the form of the 2001 Patriot Act, in sub-
stance scripts necropolitical law. As legislation, its authorship is insti-
tutional and inscrutable, the vehicle for an unwieldy and inaccessible
legal text. And yet, the Patriot Act takes on the authorizing, legitimiz-
ing resonances of the state’s voice and the liberal legal order. Debated
and passed through Congress and the Senate, the act emerges from the
container of domestic legislation to enact this law’s global reach, in part
through UN Security Council Resolutions. The very opening lines of
the Patriot Act legislate necropolitical law’s planetary jurisdiction: the
Act’s purpose is “[t]o deter and punish terrorist acts in the United
States and around the world” (emphasis mine). Necropolitical law’s
dynamics of deception are most immediately apparent in the naming
of the Patriot Act, a naming that imports spectacle, the closures of
meanings for “patriot” in war contexts, as well as the compound
meanings of patriot as a peculiarly American keyword. The Patriot
Act shows how legal illegibility is part of necropolitical law’s deception,
operating through law as publicity to undo law as public thing. At the
time of writing, the twenty-year anniversary of the Patriot Act’s excep-
tionalism has passed, and we find ourselves in legal landscapes still
conditioned by it. Chapter 2 traces the Patriot Act’s role in normalizing
and consolidating necropolitical law’s planetary jurisdiction for the
discounting of life in the unending long War on Terror.

Chapter 3 analyzes President Obama’s announcement on the killing
of bin Laden to reveal the way discounting life is authorized and
legitimized through extrajudicial, extraterritorial killing. Specifically,
Obama’s celebratory narrative of the killing as a nation-healing,
nation-securing achievement codes vengeance as “justice,” normalizes
US imperialism, implicitly justifies “collateral damage,” and remakes
the parameters of legitimate state conduct in relation to terrorism.
Attending to how Obama’s announcement used image, narrative,
political myth, and sound to manufacture necropolitical law’s author-
ity, legitimacy, norms, and community, Chapter 3 argues that we are
interpellated by the official announcement, not as liberal legality’s
empowered citizenry but as docile spectator-subjects. Chapter 3 also
shows how the announcement, in avoiding the category “law,” enables
a lawyer–president–commander-in-chief to invest the category “justice”
with a range of meanings that contradict liberal legality, in that they
invite us, as subjects, to acquiesce in state secrecy and in necropolitical
law’s extraterritorial, extrajudicial violence.
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Chapter 4 shows how the October 2019 killing of ISIS leader Abu
Bakr al-Baghdadi became a platform for President Trump’s visual and
verbal consolidations of necropolitical law. Announcing the killing at a
press conference held at the White House Diplomatic Reception
Room, Trump positioned himself in front of a portrait of America’s
first president, George Washington, visually asserting Trump’s lineage
in an always already necropolitical state, built, as it is, on the racialized
pillars of territorial appropriation, genocide, and slavery. With the
many flags of the US armed forces flanking Trump like an honor guard,
the visuals of Trump’s announcement encode the two bodies of presi-
dent/commander-in-chief, foregrounding the military as a key actor in
the state’s implementation of necropolitical law. Chapter 4 shows how
Trump used the occasion, first, to deepen the necropolitical separations
animating necropolitical law and, second, to stage himself as the
White, male, militarized hero central to spectacles of imperialism.
Chapter 4 demonstrates how normalizing the necropolitics of imperial-
ism past and present fosters the discounting of life legitimized by
necropolitical law.
Chapter 5 analyzes Eye in the Sky, a 2016 film on drone warfare, to

illuminate popular culture’s role in scripting us into being as spectator-
consumers while legitimizing the counterterror state’s discounting of
life through necropolitical law. The gripping plot, stellar performances,
and dazzling displays of technology distract us from, first, the de-
democratizing and dehumanizing concealments and erasures that
accompany drone warfare and, second, the remaking of lawful authority
through a dramatization of the (highly contested) principle of inter-
national law known as “the responsibility to protect.” In the process,
the film renders visible a particular set of actors, narratives, and ques-
tions, while concealing and erasing others, thereby legitimizing drone
warfare and valorizing its actors, institutions, practices, and technolo-
gies. As text, Eye in the Sky is an instance of the “cultural sensibility . . .
in which killing the enemy of the state is an extension of play”
(Mbembe 2019: 73). Given the official secrecy accompanying drone
warfare and the film’s convincing incorporation of “fact” into its “fic-
tion,” Eye in the Sky amounts to a compelling representation of the
necessity of drone warfare as enacted by lawful military actors with the
aim of securing civilians worldwide.
Chapter 6 analyzes the April 2017 deployment in Afghanistan of the

US military’s most powerful nonnuclear weapon, the Massive Air
Ordinance Blast (MOAB). The bombing, the secrecy surrounding it,
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the shock-and-awe media celebrations in the aftermath are all part of
the cultivation of global audiences as spectator-consumers fascinated
with the annihilatory killing technologies unleased by contemporary
US militarized imperialism, which fuel necropolitical law’s discounting
of life. Necropolitically, the MOAB strike illustrates “innovations in
the technology of murder . . . [that] aim at disposing of a large number
of victims in a relatively short span of time” (Mbembe 2003: 19).
Chapter 7 concludes the book with an analysis of two key speeches
delivered by President Biden on the US withdrawal from Afghanistan.
Biden’s speeches served, yet again, to co-constitute nation/empire, the
familial and the political, deploying these co-constitutions to authorize
and legitimize American imperial violence. In the process, Biden re-
articulated to necropolitical law, relying on political myth to ground his
narratives of authority, legitimacy, and community. With myth doing
the work of law, imperial violence directed at distant, racialized Others
reconstituted America as a community of power identified with asym-
metrical violence as the lawful delivery of national security. Chapter 7
highlights how the chaotic US military withdrawal from Afghanistan
demonstrates necropolitical law’s capacity to discard subject and subor-
dinated populations at will. The combination of spectacle, contradic-
tion, and occlusion in media reports on the MOAB strike (Chapter 6)
and the US withdrawal (Chapter 7) point to the urgency of recognizing
necropolitical law’s consolidations in the continuing unfolding of the
long War on Terror.

All in all, this book is impelled by sociolegality’s normative project of
contributing, through scholarship, “to understanding and refashioning
this troubled world” (Merry 1995: 13). The trouble in our world
focused on here is the crisis presented to law by the long War on
Terror. The methodology I adopt is that of reading for law. Resulting
from a study of texts, images, and events traceable to the War on
Terror, this book analyzes how institutional and normative shifts in
law have been explained, justified, concealed, contested, and consoli-
dated. In the process, it shows how much it matters that we pay
attention to the way law, through culture, participates in discounting
life. A brute and unambiguous dimension of necropolitical law’s dis-
counting of life is enacted when those in the sovereign’s crosshairs in
the long War on Terror are killed and maimed. But domestically, inside
the United States, citizen complicity with necropolitics and citizen
acquiescence with the state’s channeling of resources to the War on
Terror likewise harm quality of life, and they diminish prospects for
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peace. In engaging in the work of identifying the discounting of life, my
hope is that we might re-politicize ourselves as questioning, feeling,
interpreting citizen-subjects. Seeing necropolitical law in operation
might make it possible to orient governance toward a humanist, rela-
tional justice anchored in law as a public thing, a seeing that will move
us toward dismantling the discounting of life.
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