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Abstract

The COVID-19 pandemic has posed a significant health threat to people in corrections facilities due to communal living, inability to social
distance, and high rates of comorbidity among incarcerated populations. Combined with the First Step Act of 2018, which granted incarcerated
individuals seeking compassionate release access to the courts, the pandemic increased the number of people in federal prisons petitioning for
early release due to health risk. Analysis of federal compassionate release case law throughout the pandemic reveals inconsistent judicial
reasoning related to COVID-19-based requests. Inconsistently interpreted compassionate release factors include vaccination status, COVID-
19 reinfection, and the “degree” of extraordinary circumstances considered. Varied application among federal districts produced inequitable
access to compassionate release. Therefore, this analysis provides insight into how an unclear policy can create disparate public health outcomes
and considerations for compassionate release determinations in future times of uncertainty, such as a pandemic.
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Introduction

In accordance with the Sentencing Reform Act of 1984, the United
States Federal Bureau of Prisons (BOP) or a federally incarcerated
individual can request “compassionate release” if there are “extra-
ordinary and compelling reasons” for the individual’s early release,
such as terminal illness.1 Because of congregate living in incarcer-
ated settings, the COVID-19 pandemic posed a disproportionate
threat to incarcerated people, resulting in an increase in petitions
for compassionate release to prevent viral transmission.2

In April 2020, as the COVID-19 pandemic swept through
congregate living facilities across the United States, Alberto Pena
filed for emergency compassionate release from federal prison
under 18 U.S.C. § 3582. Pena cited his heightened risk of
COVID-19 resulting from hyperlipidemia (high cholesterol) and
hypertension as cause for requesting release. In 2016, he pled guilty
to a robbery charge and was sentenced to an 84 month sentence at
FCI Fort Dix, New Jersey. Under 18 U.S.C. § 3582, incarcerated
people must demonstrate “extraordinary and compelling reasons”
to justify early release, while also presenting low danger to the
public and exhausting administrative requirements. In May 2020,
the United States District Court for the Southern District of
New York granted Pena’s request, concluding that “Mr. Pena
continues to face extraordinary danger from COVID-19 so long
as he remains in custody. Mr. Pena suffers from multiple medical
conditions that make him especially vulnerable to the virus.”3

Just one week after the Pena decision, on May 15, 2020, Chad-
wick Thompson filed a motion for compassionate release from FCI
Texarkana in the United States District Court for the Eastern
District of Texas, pursuant to 18 U.S.C. § 3582. Thompson cited
his chronic illness and resulting elevated risk of COVID-19 as the
reasons warranting release— hypertension, high cholesterol, and a
stroke ten years prior. The court denied his petition. Thompson
appealed this denial to the United States Court of Appeals for the
Fifth Circuit, which again denied his request. Referencing Thomp-
son’s high cholesterol and hypertension, the court reasoned that
neither of these conditions rendered Thompson’s circumstances
“extraordinary” for the purposes of the statute.4

Pena and Thompson filed for release from federal prison citing
the same concerns of contracting COVID-19 and the same chronic
conditions for elevating their COVID risk. How could these health
conditions pose “extraordinary and compelling” reasons for release
for Pena, but not for Thompson? Analysis of publicly available
federal compassionate release case law throughout the pandemic
reveals inconsistencies in judicial reasoning related to COVID-19-
based release requests, including vaccination status, COVID-19
reinfection, and the “degree” of extraordinary circumstances. We
aim to outline these inconsistencies and their potential public
health implications.

Background

The History of Compassionate Release and the First Step Act

Compassionate release was first codified in 1984 under the Senten-
cing Reform Act.5 Though compassionate release purported to
lower the federal prison population, the BOP rarely approved
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petitions in the years following the Act. An estimated 24 federally
incarcerated individuals received compassionate release between 2006
and 2011,6 followed by 6% of the approximately 5,400 petitioners
seeking release between 2013 and 2017.7 These trends have been
thought to result from the arduous petition process and discretion
granted to the BOP (which lacked judicial oversight).8 Until 2018,
people seeking compassionate release required approval from the
BOP. Petitioners faced a lengthy four-step approval process requiring
the prison warden, Regional Director, BOP Central Office, BOP
Medical Director, and Assistant to the US Attorney to recommend
their release.9

In 2006, the US Sentencing Commission created a “Guidelines
Manual” to outline circumstances that qualify for compassionate
release. §1B1.13 opened with the qualifier that “upon motion of
the Director of the Bureau of Prisons under 18 U.S.C. § 3582(c)(1)
(A), the court may reduce a term of imprisonment” if “extraor-
dinary and compelling reasons warrant the reduction” or “the
defendant (i) is at least 70 years old; and (ii) has served at least
30 years in prison pursuant to a sentence imposed under 18 U.S.C.
§ 3559(c) for the offense or offenses for which the defendant is
imprisoned.”10

The Guidelines Manual has witnessed numerous amend-
ments over the years. Between 2006 and 2021, the title of
§1B1.13 excluded the qualifier “Reduction in terms of Impris-
onment as a result of a Motion by Director of Bureau of Prisons,”
and the “Applications Notes” of the statute expanded to charac-
terize extraordinary and compelling reasons for release, includ-
ing medical conditions (terminal illness, serious conditions,
serious impairment, or deterioration), age, family circumstances,
and “Other Reasons—as determined by the Director of the
Bureau of Prisons.”11 Though the Commission expanded com-
passionate release guidance after 2006, it is important to note
that at the pandemic’s inception, §1B1.13 continued to state that
compassionate release may be considered “upon motion of the
Director of the Bureau of Prisons” and that “Other Reasons”
justifying early release may be determined by the BOP.12

This language— delegating responsibility for the determination
of “other reasons” to the BOP—was important in the context of the
First Step Act of 2018, which expanded compassionate release to
allow defendants to petition courts directly for release. Per the Act,
thirty days after requesting compassionate release from the prison
warden, incarcerated people can directly petition federal courts for
release under 18 U.S.C. § 3582(c)(1)(A) instead of waiting for BOP
approval.13 The admission that additional extraordinary and com-
pelling circumstances could qualify a person for release “as deter-
mined by the Director of the Bureau of Prisons” produced a judicial
divide in the interpretation of whether §1B1.13 allowed courts to
determine “other reasons” suitable for release in the wake of the
First Step Act.14United States v. Cantu andUnited States v. Brooker
marked early decisions of this reasoning, discrediting BOP author-
ity by citing the gaps in use and execution of compassionate release
in the past. Though most district courts ruled in favor of judicial
discretion regarding reasons for release, a minority limited reasons
to those explicitly outlined in the Sentencing Commission’s Guide-
lines manual. United States v. Lynn and United States v. Bryant
marked early decisions of this opinion, though several courts
followed suit.15

In November 2023, after the pandemic compassionate release
cases discussed herein were decided, the Sentencing Commission
updated the Guidelines to remove language attributing determin-
ation of “other reasons” warranting release to the BOP.16 In add-
ition, in the wake of the pandemic, the Commission added the

following as a qualifying medical condition for compassionate
release:

(D) The defendant presents the following circumstances— (i) the
defendant is housed at a correctional facility affected or at imminent
risk of being affected by (I) an ongoing outbreak of infectious disease,
or (II) an ongoing public health emergency declared by the appropri-
ate federal, state, or local authority; (ii) due to personal health risk
factors and custodial status, the defendant is at increased risk of
suffering severe medical complications or death as a result of exposure
to the ongoing outbreak of infectious disease or the ongoing public
health emergency described in clause (i); and (iii) such risk cannot be
adequately mitigated in a timely manner.17

This language did not apply to cases prior to November 2023,
and it was added in the wake of pandemic petitions. However, even
this explicit reference to heightened pandemic risk as a factor
suitable for compassionate release does not resolve the pervasive
inconsistencies in case decisions observed throughout the COVID-
19 pandemic.

Calls for Reform

Legal scholars have outlined numerous suggestions to reform com-
passionate release policies. Researchers have demonstrated barriers
to access the policy, outlining individual-level gaps in knowledge,
social support, distrust of medical personnel, overly optimistic
medical prognoses, and inadequate planning for release. At the
policy level, barriers include the stringent eligibility requirements,
difficult application process, and political concern over repeat
offenses.18 Arguments for reform include calls for greater access to
compassionate release for people convicted of violent crimes, people
serving long sentences for drug-related crimes, and elderly incarcer-
ated people.19 Regarding the First Step Act Guidelines Manual
discrepancy, researchers have argued that courts should have the
authority to make discretionary compassionate release case deter-
minations.20 These proposals include calls for the Sentencing
Commission to codify judicial discretion, Congressional reform,
or en banc review of the 11th CircuitUnited States v. Bryant case.21

Suggestions to expand access to compassionate release include
removing public safety reviews from medical eligibility screening,
implementing standard definitions related to public safety evalu-
ations, and expanding parameters and educational access for
people seeking release.22 Scholars increasingly called for compas-
sionate release reform throughout the pandemic. In the context of
COVID-19, calls for policy reform propose faster review of peti-
tions and expanded judicial discretion.23

COVID-19: An Unforeseen and Complicating Factor for Federal
Compassionate Release

The pandemic posed a disproportionate threat to incarcerated
people, far above that of the general population. Due to the high
burden of mental and physical illness associated with incarcerated
living conditions, over 32% of incarcerated people identify as
disabled, increasing their COVID-19 risk.24 The United States
Centers for Disease Control and Prevention (CDC) has outlined
several health conditions that increase a person’s COVID-19 risk,
including cancer, diabetes, cardiovascular disease, mental health
conditions, HIV, and others.25 In addition, communal living con-
ditions found in nearly all incarcerated settings further amplify the
spread of communicable diseases and elevate health risk for elderly
and immunocompromised people. COVID-19 transmission risk in
incarcerated settings depended upon structural factors including
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ventilation, ability to social distance, and staff changes.26 Finally,
people of older age and racial and ethnic minorities have faced
higher risk of severe COVID-19.27

Given these elevated health risks of incarceration, compassion-
ate release petitions increased significantly throughout the COVID-
19 pandemic. According to a report by the Marshall Project,
approximately 31,000 people in federal prisons petitioned for com-
passionate release between March 2020 and June 2021. However,
only 10% of these petitions yielded release.28

COVID-19 Compassionate Release Cases

At the start of the pandemic, the First Step Act had only recently
reformed federal compassionate release policies, which even then
faced unanswered judicial questions (as demonstrated by the
Guidelines Manual discrepancy).29 The pandemic produced new
challenges for the policy, as courts had toweigh petitioners’ concern
of contracting a communicable illness in the already questionable
federal guidance.30 The inconsistent application of federal compas-
sionate release law in district and circuit courts throughout the
COVID-19 pandemic provides a unique lens to examine the ethical
implications of evolving federal compassionate release principles.
The Attorney General directed that BOP “prioritize the use of [its]
various statutory authorities to grant home confinement for
inmates seeking transfer in connection with the ongoing COVID-
19 pandemic.”31 However, courts stressed that “the rampant spread
of the coronavirus and the conditions of confinement in jail, alone,
[were] not sufficient grounds to justify a finding of extraordinary
and compelling circumstances.”32 A US Sentencing Commission
review of court opinions indicates that courts considered a wide
array of circumstances and factors — including the spread of
COVID-19 in the facility, preexisting conditions in the context of
CDC COVID-19 risk data, exhaustion of administrative remedies,
danger to the public, and length of sentence served when evaluating
petitions.33 These considerationswere outlined in case law reviewed
for this study.

We reviewed federal compassionate release case decisions
related to COVID-19 risk in the early years of the pandemic. We
searchedGoogle Scholar’s database of case law for publicly available
federal compassionate release case decisions in which petitioners
cited COVID-19 risk in their request for release. We reviewed these
materials for the health risks cited by petitioners and court inter-
pretations of pandemic risk factors. The inconsistent application of
public health concepts across these petitions raises ethical concerns
about compassionate release in the context of the pandemic. Not-
ably, these inconsistencies relate to vaccination status, COVID-19
reinfection, and the “degree” of extraordinary circumstances.

COVID-19 Vaccines

Widespread vaccination is a key public health strategy to minimize
the impact of COVID-19. Vaccination has been well-demonstrated
to reduce the incidence and severity of COVID-19 cases,34 calling
into question court interpretations of vaccination status when deter-
mining whether extraordinary and compelling reasons justify com-
passionate release. Further complicating the issue, many courts have
attributed vaccination status as a reason to decline requests for
release.

The court in United States v. Lemons reasoned that “a defend-
ant’s incarceration during the COVID-19 pandemic—when the
defendant has access to the COVID-19 vaccine—does not present
an ‘extraordinary and compelling reason’ warranting a sentence

reduction.”35 The Lemons case highlights a significant pandemic
controversy: COVID-19 vaccine access for incarcerated people.36

The Federal Bureau of Prisons received their first COVID-19
vaccines in December 2020. Facility staff were allowed first access
to vaccines, followed by incarcerated people with “high priority”
positions in facilities, peoplewith highCOVID-19 risk as classified by
CDC, people who “may have” high COVID-19 risk as classified by
CDC, and other incarcerated people.37Within the Federal Bureau of
Prisons, the BOP had offered the vaccine to 100% of prison staff and
70%of prison residents byApril 2021. Fifty percent of employees and
64% of incarcerated people had accepted vaccinations at that time.38

Some courts have held that the availability of vaccines changes the
landscape of COVID-19 compassionate release requests. In United
States v. Reed, for example, the court determined that “now that
COVID-19 vaccinations are being administered throughout the
Bureau of Prisons, compassionate release motions generally lack
merit.”39 These courts have characterized vaccine acceptance as a
factor that significantlymitigates the risk of harm, and therefore after
vaccination, COVID-19 risk no longer presents extraordinary and
compelling circumstances warranting release. In the United States
v. Rodrigues,40 United States v. Ueki,41 United States v. Russo,42

United States v. Burrough,43 United States v. Sanchez,44 and United
States v. Meza-Acosta opinions,45 courts specifically articulated that
vaccination detracts from petitioners’ arguments for extraordinary
and compelling circumstances warranting release. In fact, theUnited
States v. Singh opinion cites CDC guidelines allowing vaccinated
people to gather unmasked indoors as indication that Singh’s vac-
cination invalidates his argument for release.46

By contrast, when petitioners were unvaccinated voluntarily,
many courts did not grant release. In United States v. Reynoso,
the court found that “the sincerity of [Reynoso’s] concern for his
health is dubious given that he rejected the opportunity to receive
the COVID-19 vaccine.”47 In denying a motion for compassionate
release, the court in United States v. Cooper reached a similar
conclusion: “[I]f Defendant had any serious concerns or fears for
his health, safety and well-being as a consequence of the corona-
virus, he would have availed himself of the COVID-19 vaccine
which was offered.”48 In United States v. Broadfield, the court
determined that the petitioner’s remaining COVID-19 risk due to
vaccine refusal was “self-incurred.”49 The court in United States
v. Pemberton stated that it “[would] not rewardMr. Pemberton for
turning down a vaccine that may save his life, reduce the poten-
tially severe impact of COVID-19 infection on himself, and limit
the risk he will spread the virus to others.”50 Finally, the court in
United States v. Greenlaw described what it perceived to be the
consequences of granting compassionate release for unvaccinated
people: “To reward Mr. Greenlaw for his vaccination refusal would
create a perverse incentive for defendants likeMr. Greenlaw to refuse
COVID-19 vaccines and put their lives and the lives of others in
jeopardy in an effort to bolster their compassionate release
motions.”51

It is important to note that several courts took more neutral
positions on COVID-19 vaccinations and compassionate release.
Courts in United States v. Moe,52 United States v. Sawyer,53 United
States v. Russo,54 and United States v. Hartsell55 acknowledged that
certain people might continue to face significant vulnerability to
COVID-19 upon receiving the vaccine. In United States v. Sawyer,
for example, the court acknowledged CDC guidance outlining
continued COVID-19 risks for certain vaccinated people, com-
menting that “[o]ther courts have granted motions for compas-
sionate release despite vaccinations because of concerns with
effectiveness in individuals with obesity or because of other severe
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health conditions.”Based in part on these CDCguidelines, the court
found that Sawyer’s case demonstrated extraordinary and compel-
ling circumstances.56

Reinfection

Courts additionally diverged on whether previous COVID-19
infection weighs against the “extraordinary and compelling” prong
of the statute. Some courts have held that previous infections reduce
the risk or severity of COVID-19-related concerns for compassion-
ate release purposes. In an October 2021 opinion, United States
v. Rodrigues, the court recognized Rodrigues’ increased risk should
he be infected with COVID-19 again, but found that, because of his
previous infection, “he has not established that he is likely to do so
… [since] he already had COVID-19 in May 2020, reducing the
likelihood of re-infection.”57 In United States v. Baker, the court
acknowledged the argument that prior infection may not necessar-
ily provide blanket protection from future illness. Ultimately, how-
ever, the court denied the petition, stating that the burden of
establishing extraordinary and compelling circumstances falls to
the petitioner, who did not “present[] any medical evidence show-
ing that successful recovery from the COVID-19 virus fails to
provide substantial protection from reinfection.”58 This case poses
the question: how could petitioners reasonably prove their risk of
severe reinfection?

Taking a different approach, courts inUnited States v. Halliburton
andUnited States v.Malauulu acknowledged that previous infections
do not eliminate a person’s risk for future infections. In Halliburton,
the court cited the World Health Organization (WHO)’s warning
that infection does not yield proven natural immunity against the
virus, stating that “in addition to the very real risk of relapse or
reinfection, Defendant also may suffer side effects from COVID-
19.”59 In Malauulu, the court wrote that due to high facility infection
rates, “lack of scientific certainty regarding whether reinfection is
possible after a purported recovery or negative test, or whether
COVID-19 immunity lasts, coupledwithMr.Malauulu’s prior infec-
tion and his multiple health conditions, this court errs on the side of
caution and finds defendant’s specific risk of reinfection appears to be
heightened.”60

In contrast to United States v. Halliburton and United States
v.Malauulu, cases thatminimize COVID-19 risk based on previous
infections make unsubstantiated medical claims that invalidate
COVID-19 concerns. Scientific understanding of the virus and
immunity from previous infection evolved throughout the pan-
demic, but judicial opinions varied in their acknowledgement of
this evolution. The court in Halliburton cites WHO’s warning as
early as June 2020, indicating that judges were aware of concerns
about pre-existing immunity even before reinfections were more
prevalent due to the delta or omicron variants.61

However, in the context of the evolving pandemic and scientific
understanding of COVID-19, decisions including United States
v. Rodrigues and United States v. Baker have burdened petitioners
with demonstrating that they are likely to face reinfection and severe
COVID-19 symptoms.62 This theme calls for evidence that petition-
ers would face severe reinfection, which petitioners simply could not
obtain as scientific understanding evolved and the public health
community lacked consensus on the question of reinfection. As the
pandemic continued to evolve, each subsequent variant has pre-
sented with different infectiousness and severity. Numerous studies
reported enhanced severity in reinfected study participants,63 while
others present no difference in severity64 or few severe outcomes,65

demonstrating the need for additional scientific evidence. Neither

Baker nor Rodrigues could possibly have proven that they would be
reinfected or that such a reinfection would be severe, but similarly,
the government would not be able to prove the opposite. As a result,
petitioners are left with the burden of demonstrating the impossible
to access compassionate release.

How “Extraordinary” Does “Extraordinary and Compelling”
Need to Be?

Administrative Requirements
The First Step Act amendments to compassionate release allow
petitioners to address courts directly in the event of BOP inaction.
However, petitioners must first exhaust administrative remedies —
waiting 30 days after requesting release from their warden before
presenting their case to a judge.66 Some courts have outlined circum-
stances inwhich towaive this requirement. The court inUnited States
v. Barnes identified three circumstances: “(1) the relief sought would
be futile upon exhaustion; (2) exhaustion via the agency review
process would result in inadequate relief; or (3) pursuit of agency
review would subject the petitioner to undue prejudice.”67 Given the
urgent threat of COVID-19, many petitioners sought to bypass the
exhaustion requirement. However, many of these requests were
denied for failing to meet the exhaustion timeline (see, e.g., United
States v. Ward,68United States v. Rensing,69United States v. Reese70).
In fact, according to BOP data, 17.9%, 8.3%, and 5.7% of compas-
sionate release denials were attributed to failure to satisfy the exhaus-
tion requirement in 2020, 2021, and 2022, respectively.71 In United
States v. Britton, for example, the court found that “the exhaustion
requirement of § 3582(c)(1)(A) is amandatory claim-processing rule
and that the text and legislative history of the statute foreclose the
applicability of equitable exceptions.”72

Other courts, however, have waived the 30-day waiting period,
such as in United States v. Lacy and United States v. Barnes, each
of which provided justifications for exceptions to the § 3582(c)
requirement. In Lacy, the court determined that “§ 3582(c)(1)(A)
does not require the Court to wait to consider a compassionate
release request if there is a credible claim of serious and imminent
harm from this pandemic,” deeming COVID-19 “serious and
imminent” enough to forgo the requirement.73 The court in Barnes
came to a comparable conclusion, stating that “[g]iven the exigen-
cies created by COVID-19, the Court finds that exhaustion would
be both futile and potentially subject defendant to undue prejudice.
The Court therefore concludes that 3582(c)’s exhaustion require-
ment is appropriately waived.”74

Due to administrative process and judicial capacity, courts could
not logistically decide compassionate release petitions immediately in
every circumstance, and thus extreme cases would take priority to
bypass exhaustion. However, in United States v. Britton, the court
characterized the exhaustion requirement as “a mandatory claim-
processing rule that is not subject to equitable exceptions,” dimin-
ishing the possibility for accelerated release, while courts in United
States v. Lacy and United States v. Barnes deem acceleration appro-
priate under the circumstances of these cases.75 Thus, the differential
determination of the flexibility of the exhaustion requirement created
a notable discrepancy in pandemic compassionate release policies.

As is evidenced by the breadth of COVID-19-related compas-
sionate release petitions, people seeking release have substantial
differences in personal circumstances and COVID-19 risks. For
some petitioners, these circumstances, combined with the require-
ment to wait 30 days, could mean the difference between life and
death. Given that COVID-19 is a communicable disease, time spent
in communal incarcerated settings would inevitably increase a
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person’s risk of contracting the virus. Thus, decisions that draw
lines between cases fit for exceptionality and cases that are not have
significant health implications for incarcerated people. If courts
interpret the flexibility of exhaustion differently, as demonstrated in
United States v. Lacy and United States v. Britton, petitioners face
differing exposure-based risks of contracting COVID-19, even if
they have otherwise equivalent risk profiles.

“Extraordinary” Conditions
Finally, theUnited States v. Thompson andUnited States v. Mouton
decisions present extremely literal interpretations of the “extraor-
dinary and compelling” requirement for compassionate release.
Both decisions call into question the validity of petitioners’ requests
due to the commonality of their comorbidities. In Thompson, the
court “acknowledge[s] that Thompson’s chronic illnesses place him
at a higher risk of severe symptoms, should he contract COVID-
19,” but concludes that “nearly half of the adult population in the
United States suffers from hypertension … [a]nd roughly 12% of
Americans suffer from high cholesterol. Thus, we cannot say that
either of those conditions makes Thompson’s case ‘extraordinary.’
Unfortunately, both are commonplace.”76 In Mouton, the court
dismissed Mouton’s request because “a diagnosis of one or even
several ailments comorbid with COVID-19 in conjunction with the
threat of COVID-19 is not ‘extraordinary’ because such circum-
stances are ‘common.’”77

By requiring that reasons for release are not “common,” courts
have concluded that comorbidities faced by high proportions of
people in incarcerated settings discredit their request for release
because too many people face high risks for COVID-19. In these
circumstances, the question is no longer whether a person’s health
and environmental circumstances elevate risk for poor COVID-19
outcomes, but whether their circumstances are unique enough to
warrant release. These interpretations suggest that a person with
health conditions dire enough to predict severe COVID-19 out-
comes would not meet the requirements for compassionate release
if enough of the population has the same comorbidities. Such a
conclusion further undermines federal compassionate release pol-
icies by failing to protect incarcerated people if their conditions are
common.

Discussion of Ethical Considerations

The ethical implications of these inconsistencies are critical. Con-
sider, byway of example, the inconsistent application of vaccination
status. These compassionate release case decisions and their state-
ments on vaccination present several ethical concerns, including
their potential to promote vaccine opposition, dismissal of the
pandemic’s continued danger, and dismissal of the risk of severe
outcomes for people with preexisting health conditions. First,
regarding vaccine opposition, it is important to consider the impli-
cation of characterizing the vaccine as a determinant against extra-
ordinary and compelling circumstances for release. To be sure,
COVID-19 vaccines have proven to protect against severe
COVID-19 outcomes and therefore serve as effective and safe
public health tools to prevent or end a pandemic.78 Thus, it would
be logical to consider vaccine efficacy when determining COVID-
19 risk. However, broad statements characterizing access to vac-
cines for “compassionate release motions generally lack[ing] merit”
may have promoted vaccine opposition.79

Second, the courts seem to portray the vaccine as a panacea in
the fight against COVID-19. Although the COVID-19 vaccine is a

core prevention strategy, vaccinated people sometimes get infected
with the virus that causes COVID-19. Current evidence indicates
that a combination of core prevention strategies is themost effective
strategy to reduce the risk of transmission. This is particularly true
for older adults and people with severe health conditions. As the
petitions themselves demonstrate, not everyone has the same risk
profile for the virus, meaning that many people still face significant
COVID-19 risks even when vaccinated. Though decisions such as
United States v. Moe indicate that some federal judges factor
appreciation for the continued risk of COVID-19 into their
decision-making, in other cases,80 such as United States v. Reed,
well-founded concerns about the ongoing pandemic are dis-
counted.81 In dismissing an incarcerated individual’s concerns of
contracting COVID-19 based solely on their vaccination status,
courts fail to afford adequate consideration for the personal cir-
cumstances presented by each person and thus neglect to render the
individualized determination demanded by proper consideration of
a motion brought under the First Step Act. Thus, differing opinions
on the limitations of vaccines have contributed to differing access to
federal compassionate release.

Jurisdictions that have found that vaccination status disqualifies
individuals from compassionate release set the law and public
health in opposition. Such rulings undercut the well-documented
risk of severe COVID-19 health outcomes for individuals with
underlying medical conditions.82 As a result, incarcerated individ-
uals may have chosen to forgo vaccination, putting themselves and
others at greater risk of COVID-19 transmission and severe illness,
perceiving it to be their best pathway to release.

The jurisdictional divide on how to weigh, interpret, and apply
vaccination status to compassionate release cases may have add-
itionally led to health disparities by jurisdictional location. Juris-
dictions that have determined that choosing to remain
unvaccinated is a self-inflicted risk may have seen higher vaccin-
ation rates as petitioners learned that they must be vaccinated for
the court to consider their release. Jurisdictions that ruled that
vaccinated people are no longer at risk may have seen lower
vaccination rates as petitioners forgo vaccination in favor of a better
chance at release.

While the situation at hand is somewhat limited to an extreme
example— an unprecedented pandemic— these rulings may have
had broader implications for how courts inadvertently create per-
verse incentives in how they assess preventive or health promotive
steps when considering health consequences in compassionate
release cases. For someone with an elevated risk of stroke, would
regular exercise and dietary modifications be considered actions
that, if undertaken in some jurisdictions, would render someone
ineligible for release because they are healthier than they might
otherwise have been, and in others be viewed as indications of how
seriously the person perceives the risk of heart disease and stroke?
Such divergence raises the question as to whether a jurisdiction
itself should be viewed as a social determinant of health.

Conclusion

As demonstrated by publicly available compassionate release court
decisions, the COVID-19 pandemic produced inconsistent inter-
pretations of compassionate release requests related to COVID-19
risk following the First Step Act. To be sure, weighing a person’s
extraordinary and compelling reasons for release against their legal
indiscretion, length of sentence, and other factors is highly indi-
vidualistic due to differing circumstances, as is weighing a person’s
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health conditions against COVID-19 transmission risk and out-
come. However, individual court decisions reveal concerning con-
clusions related to COVID-19 risks. Broad generalizations that the
availability of COVID-19 vaccines invalidates COVID-19 compas-
sionate release requests, previous COVID-19 infections invalidate
concern of reinfection, and COVID-19 risk profiles must be uncom-
mon are ethical misconceptions that have significant implications for
the health and safety of federally incarcerated individuals. The 2023
policy amendments endorsed pandemic risk as a suitable reason for
compassionate release.83However, our examination of pandemic case
law identified wide variation in courts’ application of public health
considerations that resulted in differing access to compassionate
release based on federal jurisdiction. Future application of the policy
can consider the public health implications of such decisions.

Note. The findings and conclusions in this report are those of the authors and
do not necessarily represent the official position of the Centers for Disease
Control and Prevention. Ms. Mooney previously had an investment in Johnson
& Johnson.
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