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Abstract

This paper considers the international legal implications of certain civil lawsuits that
recently resulted in Japanese companies being ordered to pay compensation to Korean
victims of forced labour, focusing specifically on whether investor-state arbitration
could provide a means of redress against judgments affecting those companies. After
identifying the jurisdictional hurdles that those companies might face were they to chal-
lenge those judgments before an Arbitral Tribunal, this paper explores the most relevant
treaty protection disciplines that could be relied upon in bringing such challenges, and
discusses the remedies that a competent Arbitral Tribunal could prescribe were it to
find that those judgments were not in conformity with Korea’s international obligations.
Building on existing jurisprudence, this paper shows that investment arbitration may pro-
vide a means for offsetting the adverse consequences of Korean forced labour litigation,
but also highlights a number of difficulties that the Japanese companies would face in
pursuing such an avenue.

In the autumn of 2018, the Supreme Court of Korea delivered final judgments in civil
lawsuits brought against certain Japanese companies for damages suffered by Korean
nationals on account of forced labour during World War II. In the first of these judg-
ments, dated 30 October 2018, the Court upheld an earlier ruling against New
Nippon Steel Corporation, ordering the payment of compensation to several
Korean nationals who were found to have been forced to work at the company’s
Osaka Steel Mill between 1943 and 1945." In two further judgments dated
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1. LEE Seokwoo and LEE Seryon, “Decision of the Korean Court on Japanese Forced Labor re New

Nippon Steel Corporation (Supreme Court, Case 2013 Da 61381, Final Judgement)” (2019) 7
Korean Journal of International and Comparative Law 88 [Compensation for Damages (New
Nippon Steel)].
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29 November 2018, the Court issued similar orders in lawsuits that were brought
against Mitsubishi Heavy Industries on similar grounds.” Following the Supreme
Court’s decisions, other pending lawsuits involving forced labour apparently picked
up speed,’® while over a thousand other plaintiffs reportedly moved to file similar
suits against the same, as well as a range of other Japanese companies, including
Mitsubishi Materials, Nippon Coke & Engineering, Sumiseki Holdings, Nippon
Mining & Metals, Nachi-Fujikoshi, Nishimatsu Construction, and Hitachi Zosen.*

The question of law that has been at the heart of these lawsuits, and that was also
squarely at issue before the Supreme Court, was whether such claims were actually per-
mitted by the 1965 Agreement Between Japan and the Republic of Korea Concerning the
Settlement of Problems in Regard to Property and Claims and Economic Cooperation
[the 1965 Agreement],” one of the agreements through which the two states sought
to normalize relations following Japan’s colonial occupation of Korea. In Article 2
of this Agreement, the two states namely “confirm[ed] that [the] problem concerning
property, rights and interests of the two Contracting Parties and their nationals
(including juridical persons) and concerning claims between the Contracting Parties
and their nationals ... is settled completely and finally”. The Korean Supreme Court
eventually interpreted Article 2 as not preventing plaintiffs from exercising their indi-
vidual right to claim compensation for forced labour. According to the Court, the
claims for compensation were not civil law claims for unpaid wages, but tort claims
“premised on the inhumane and wrongful act of the Japanese corporation directly
related to Japan’s unlawful colonial rule of the Korean Peninsula and its war of aggres-
sion”.® These claims, which “directly related to the illegality of colonial rule”, could
“hardly be deemed to be subject to the application of the Claims Agreement”—at
least in the absence of a “specific reference” to Japanese colonial rule in the 1965
Agreement—and were therefore not within the scope of claims that could be deemed
to have been “completely and finally settled” within the meaning of Article 2.7

As one may have expected, the Supreme Court’s decisions further strained the
already complicated relations between Japan and Korea, long marred by historical
and territorial disputes originating from the colonial era. Japan strongly protested
against the judgments, viewing all claims for reparations, including individual claims,
to have been definitely resolved by the 1965 Agreement. Japan considered the

2. “Japanese Forced Labor re Mitsubishi Heavy Industries (2015 Da 45420 Compensation for
Damages [Others], Supreme Court [2nd Division], Judgment)” (2020) 8 Korean Journal of
International and Comparative Law 248.

3. On 23 January 2019, for example, the Seoul Court of Appeal awarded damages in a similar forced
labour lawsuit against Nachi-Fujikoshi: see JANG Yee-ji, “S. Korean Court Orders Nachi-Fujikoshi to
Compensate Forced Labor Victim” Hankyoreh (24 January 2019), online: Hankyoreh <http:/english.
hani.co.kr/arti/english_edition/e_international/879737.html>.

4. See “More South Koreans Sue Japanese Firms over Wartime Labor” The Japan Times (30 April
2019), online: The Japan Times <https:/www.japantimes.co.jp/news/2019/04/30/mational/crime-
legal/south-koreans-sue-japanese-firms-wartime-labor/#.XZSkivn7SUl>.

5. 1965 Agreement Between Japan and the Republic of Korea Concerning the Settlement of Problems in
Regard to Property and Claims and Economic Cooperation, 22 June 1965, 1966 UN.T.S. 218
(entered into force 18 December 1965).

Compensation for Damages (New Nippon Steel), supra note 1 at 101.
Ibid., at 103.
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judgments not only “extremely regrettable and totally unacceptable”, but also took
the view that they “clearly violate Article II of the Agreement”.® On 20 May 2019,
deeming that a disagreement had arisen concerning the interpretation and implemen-
tation of the 1965 Agreement, Japan formally requested the referral of the dispute to
arbitration, as provided for under Article 3 of the 1965 Agreement.” The request came
after Japan had already proposed in November 2018 that the dispute be submitted to
the International Court of Justice [ICJ].*® However, with Korea resisting Japan’s pro-
posals for third-party settlement, the dispute in the meantime moved to a different
arena. In July 2019, Japan imposed export sanctions directed at the Korean semicon-
ductor industry, to which Korea responded by filing a formal complaint with the
World Trade Organization. A month later, Japan proceeded to remove Korea from
its “white list” of countries that receive preferential trade treatment, to which
Korea retaliated by removing Japan from its own “white list” of trusted trade
partners.™”

In the absence of a clear jurisdictional basis for the dispute to be submitted to the
IC]J, or Korea’s acceptance of arbitration pursuant to the procedure provided for
under the 1965 Agreement,"* the correctness of the Korean courts’ interpretation
of Article 2 of that Agreement appears unlikely to be soon reviewed through a
state-to-state dispute settlement mechanism. But since particular assets have already
been seized from some of the Japanese companies involved in the domestic suits,
and since these assets are in the process of being liquidated in satisfaction of the
domestic judgments,? the question arises whether the companies themselves may
seek recourse to some international jurisdiction to challenge the adverse judgments.
Concretely, the question is whether the companies could avail themselves, for that
purpose, of the mechanism of direct investor-state arbitration, such as the one pro-
vided for under Article 15(3) of the Korea-Japan bilateral investment treaty [BIT]
(1992),"* or some other applicable BIT.

8. “Background and Position of the Government of Japan Concerning the Issue of Former Civilian
Workers from the Korean Peninsula® Ministry of Foreign Affairs of Japan (n.d.), online: MOFA
<https:/www.mofa.go.jp/files/000499948.pdf> at para. 2.

9. Ibid., at para. 4.

10. LEE Wooyoung, “Japan to Bring South Korean Court Ruling on Forced Labor to International
Court” United Press International (6 November 2018), online: UPI <https:/www.upi.com/
Top_News/World-News/2018/11/06/Japan-to-bring-South-Korean-court-ruling-on-forced-labor-to-
international-court/7631541482073/>.

11. LEE Jong-Wha, “Saving the Japan-South Korea Relationship” Project Syndicate (30 September
2019), online: Project Syndicate <https:/www.project-syndicate.org/commentary/japan-south-
korea-trade-dispute-trump-by-lee-jong-wha-2019-09>.

12.  The arbitration procedure pursuant to art. 3 of the 1965 Agreement cannot be set in motion if one of
the parties refuses to appoint an arbitrator. This has permitted Korea to block attempts at third-party
dispute settlement under the Agreement.

13. See “Plaintiffs in Wartime Labor Case Seek Sale of Mitsubishi Heavy Assets in South Korea” The Japan
Times (23 July 2019), online: The Japan Times <https:/www.japantimes.co.jp/news/2019/07/23/busi-
ness/plaintiffs-wartime-labor-case-seek-sale-mitsubishi-heavy-assets-south-korea/#. Xh8 WXPIKiUk>; and
“Japan-Korea Trade War Looms over Forced Labor” Asia Times (4 June 2020), online: Asia Times
<https:/asiatimes.com/2020/06/japan-korea-trade-war-looms-over-forced-labor/>.

14. Agreement Between the Government of the Republic of Korea and the Government of Japan for the
Liberalisation, Promotion and Protection of Investment, 22 March 2002 (entered into force 1
January 2003).
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The question may be less hypothetical than it may seem. Over the past years,
investment arbitration has already proven useful for contesting domestic judicial deci-
sions considered to be injurious by foreign investors. One of the most notable exam-
ples is the US oil company Chevron’s successful challenge of a judgment rendered by
an Ecuadorian court in the Lago Agrio litigation. The company would originally have
been required to pay almost US$10 billion in damages for environmental pollution,
were it not for a treaty-based Arbitral Tribunal finding that the impugned judgment
had been procured through corruption, and consequential ordering that its enforce-
ment be suspended.’® Further, the example is not an unusual one. Prior to that,
Chevron itself, as well as other investors, had readily resorted to investment treaty
arbitration to seek redress for delays deriving from inaction of domestic judiciaries,"®
domestic courts’ refusals to enforce commercial awards,"” or judicial interferences in
ongoing commercial arbitrations."®

Building on this jurisprudence, the present paper proceeds to examine whether
investor-state arbitration could provide Japanese companies with some form of
redress against judgments rendered against them in the forced labour cases. The dis-
cussion begins with certain general considerations concerning the possibility of chal-
lenging the propriety of the Korean courts’ judgments before Arbitral Tribunals
deciding investment disputes (Part I). It then proceeds to examine the most relevant
treaty protection disciplines in which claims brought to such tribunals could be
grounded (Part II). The discussion then moves to considering whether proceedings
before those tribunals could also accommodate claims directly grounded in purported
violations of the 1965 Agreement (Part III). The paper eventually touches on the con-
sequences of a potential finding that the Supreme Court’s judgments are not in con-
formity with Korea’s international obligations, and examines the remedies that a
competent Arbitral Tribunal could prescribe (Part IV), before it concludes with
some final observations (Part V).

I. ADJUDICATION OF JUDICIAL RESPONSIBILITY WITHIN
NARROW JURISDICTIONAL CONFINES

There is little doubt that a potential failure on the part of Korean courts to correctly
interpret the scope of the waiver stipulated in Article 2 of the 1965 Agreement and the

15.  Chevron Corporation (USA) and Texaco Petroleumn Company (USA) v. The Republic of Ecuador,
UNCITRAL, Second Partial Award on Track II, 30 August 2018, [2018] P.C.A. Case No.
2009-23 [Chevron/TexPet].

16. See Chevron Corporation (USA) and Texaco Petroleum Company (USA) v. The Republic of
Ecuador, UNCITRAL, Partial Award on the Merits, 30 March 2010, [2010] P.C.A. Case No.
34877 [Chevron/TexPet (Contract Claims)); or White Industries Australia Limited v. The
Republic of India, UNCITRAL, Final Award, 30 November 2011 [White Industries].

17. See GEA Group Aktiengesellschaft v. Ukraine, Award, 31 March 2011, ICSID Case No. ARB/08/16
[GEA Groupl]; or Frontier Petroleum Services Ltd v. The Czech Republic, UNCITRAL, Final Award,
12 November 2010 [Frontier Petroleum Services].

18.  Saipem S.p.A. v. The People’s Republic of Bangladesh, Award, 30 June 2009, ICSID Case No. ARB/
os/o7 [Saipem].
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potentially improper application of the Agreement resulting from such interpretation
would be capable of engaging the responsibility of Korea under international law. The
fact that the organ interpreting and applying the 1965 Agreement was a judicial
organ, operating independently from the Korean government, obviously plays no
role in that respect. From the perspective of contemporary international law, which
treats the state as a unitary actor, courts are no different from other state organs.™
Their conduct is attributable to the state and is capable of engaging its responsibility
just like the conduct of any other organ.*® In the jurisprudence of international courts
and tribunals, one can find sufficient support to that effect, not only in pronounce-
ments at the level of principle, but in the many cases where the conduct of the
judiciary as such formed the predicate of an international claim for failing to conform
to the state’s obligations under customary international law,** or under specific
conventions.**

In practice, state responsibility will often be engaged on account of the courts’
unwarranted exercise of adjudicative powers (such as when they exercise their juris-
diction beyond the bounds fixed by international law, or fail to accord immunities
from such jurisdiction),*? or their disrespect of obligations demanding specific proced-
ural treatment in the context of the domestic adjudicative process (such as when they
fail to provide a fair trial).** But these are not necessarily the only types of violations
potentially associated with judicial conduct. Given that it is essentially the courts that
determine the existence and scope of rights which find subsistence in domestic law
(as well as establish in whom these rights might be vested), courts’ conduct is likely
to engage any state obligation that has the object of regulating matters within the
remit of domestic law. Typical in this respect would be obligations protecting

19. See James CRAWFORD, State Responsibility: The General Part (Cambridge: Cambridge University
Press, 2013) at 113ff.

20.  As per art. 4(1) of the ILC Articles on State Responsibility: “[t]he conduct of any State organ shall be
considered an act of that State under international law, whether the organ exercises legislative, execu-
tive, judicial or any other functions, whatever position it holds in the organization of the State, and
whatever its character as an organ of the central government or of a territorial unit of the State”
[emphasis added]. Draft Articles on Responsibility of States for Internationally Wrongful Acts,
Report of the International Law Commission on the Work of its Fifty-Third Session (23 April-1
June and 2 July-1o August 2001), UN Doc A/56/10 (IV.E.1) (2001), at art. 4. The provision is con-
sidered to be reflective of customary international law [Draft Articles on Responsibility of States). See
also Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission
on Human Rights, Advisory Opinion, 29 April 1999, [1999] L.C.J. Rep. 62 at 87, para. 62
[Immunity from Legal Process).

21.  See e.g. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgement,
14 February 2002, [2002] LC.J. Rep. 3 at 27-30, paras. 67—72 [Arrest Warrant casel]; or
Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 3
February 2012, [2012] L.C.J. Rep. 99 at 150-2, paras. 127-31 [Jurisdictional Immunities case].

22, See e.g. US-Import Prohibition of Certain Shrimp and Shrimp Products, [1998] WT/DS58/AB/R at
para. 173; M/V “SAIGA” (No. 2) Case (Saint Vincent and the Grenadines v. Guinea), Judgment,
[t999] LT.L.O.S. Rep. 10, at 53-6, paras. 122-36; Immunity from Legal Process, supra note 20
at 88, para. 63; or Immunities and Criminal Proceedings (Equatorial Guinea v. France),
Preliminary Objections, Judgement, 6 June 2018, [2018] I.C.J. Rep. 292 at 328-34, paras. 120-38.

23.  See e.g. Costa Rica Packet case (Great Britain v. Netherlands), Award, 13 February 1897, (1897) 184
C.T.S. 240; Arrest Warrant case, supra note 21; or Jurisdictional Immunities case, supra note 21.

24. See e.g. Case of Al-Khawaja and Tabhery v. the United Kingdom, Judgment of 15 December 2011,
ECHR Grand Chamber, App. Nos. 26766/05 and 22228/06.

https://doi.org/10.1017/52044251320000296 Published online by Cambridge University Press


https://doi.org/10.1017/S2044251320000296

94 ASIAN JOURNAL OF INTERNATIONAL LAW

proprietary rights and interests, such as those that can be found in the more trad-
itional friendship, commerce, and navigation treaties, or nowadays predominantly
in bilateral and other investment treaties. The obligations stipulated in Article 2 of
the 1965 Agreement arguably fall into the same category, as they regulate the “prob-
lem concerning property, rights and interests of the two Contracting Parties and their
nationals”. Indeed, that stipulations of such kind could be violated through the
courts’ conduct is not inconceivable. In Decision No. 196 (1955), for example, the
Italo-French Conciliation Commission notably established that France was respon-
sible for judicial liquidations of certain property of Italian nationals in Tunisia
because such measures contravened the provisions of Article 79 of the 1947 Treaty
of Peace with Italy, which proscribed the seizure of that particular category of private
property.*’

Still, in challenging the Korean courts’ judgments for their potential lack of con-
formity with the obligations under Article 2 of the 1965 Agreement, the Japanese
companies would not be confronted with an easy task. Like other international adju-
dicatory bodies, investment tribunals are not tribunals of unqualified, general jurisdic-
tion. They are creatures of the Parties’ consent, which provides the necessary basis for,
but at the same time also sets limits to, their adjudicatory powers. Under some treat-
ies, such powers extend over all disputes concerning an investment. Under others,
however, they are limited to disputes concerning violations of the instrument in ques-
tion. The latter is also the case with the Korea-Japan BIT, which permits covered
investors to recover only losses or damage incurred “by reason of, or arising out
of, an alleged breach of any right conferred” by the BIT (Article 15(1)). Given
these limitations, it is hence not immediately obvious whether (or how) the alleged
judicial violations of Korea’s obligations under the 1965 Agreement could actually
be presented for adjudication to an investment tribunal established pursuant to the
Korea-Japan BIT.

The problem, to be sure, is not whether a tribunal established pursuant to an
investment treaty could take cognizance of a host state’s international obligations
other than those arising under an investment treaty. Whether by reference to
Article 31(3)(c) of the Vienna Convention on the Law of Treaties or otherwise,>®
there is nothing that prevents such tribunals from interpreting the provisions of an
investment treaty by reference to other relevant rules of international law and taking
such rules into account in the treaty’s application. But it is one thing to consider the
existence or scope of other obligations under international law, and arguably some-
thing else to determine if those same obligations have been complied with. In practice,
the problem is typically dealt with as one of “incidental jurisdiction”—that is, as one
concerning the extent to which an adjudicatory body can make pronouncements on

25.  Différend concernant l'interprétation de I’article 79, par 6, lettre C, du Traité de Paix (Biens italiens
en Tunisie—Echange de lettres du 2 février 1951), Decision no. 196, 7 December 1955, [1955] XIII
Reports of International Arbitral Awards 422 at 438.

26.  Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UN.T.S. 331, 8 LL.M. 679 (entered
into force 27 January 1980).

https://doi.org/10.1017/52044251320000296 Published online by Cambridge University Press


https://doi.org/10.1017/S2044251320000296

FORCED LABOUR LITIGATION IN KOREA 9j§

issues that lie outside the scope of its subject-matter jurisdiction but that are indis-
pensable for deciding issues that lie within its material scope of adjudication.*”

In general, international courts and tribunals have not looked unfavourably
towards extending their jurisdiction to determining such incidental-yet-indispensable
matters, provided that such matters did not concern the very object of the dispute. In
Polish Upper Silesia, the Permanent Court of International Justice [PCI]J] famously
posited that “the interpretation of other international agreements is indisputably
within the competence of the Court if such interpretation must be regarded as inciden-
tal to a decision on a point in regard to which it has jurisdiction”.*® In determining
whether Poland violated the Upper Silesia Convention, the PCIJ then also effectively
proceeded to incidentally determine whether Germany had not violated, among other
instruments, the Treaty of Versailles.*® More recently in the Chagos case, an
UNCLOS Annex VII Tribunal repeated the PCIJ’s stance, explaining that “[a]s a gen-
eral matter”, where a dispute concerns the interpretation or application of a treaty, the
jurisdiction of a court or tribunal established pursuant to such a treaty “extends to
making such findings of fact or ancillary determinations of law as are necessary to
resolve the dispute presented to it”.>° The Tribunal did not therefore “categorically
exclude” the possibility of ruling on a minor issue of territorial sovereignty if such
issue were ancillary to a dispute concerning the interpretation or application of the
Law of the Sea Convention [LOSC], over which it indisputably had jurisdiction.?*
But the Tribunal nonetheless cautioned that, where the “real issue in the case” and
the “object of the claim” did not relate to the interpretation or application of the
jurisdiction-conferring treaty, an incidental connection between the dispute and
some matter regulated by that treaty would be insufficient to bring the dispute, as a
whole, within the ambit of a tribunal’s jurisdiction.?*

Along the same lines, investment tribunals were not hesitant to exercise incidental
jurisdiction over legal issues arising under external instruments where such issues were
essential for determining claims founded on the investment treaty. In a number of
cases, for example, investment tribunals confirmed that they enjoyed the competence
not only to take note of and interpret the contracts on which those treaty claims were
grounded,?? but also to determine potential breaches of those contracts insofar as
such breaches were relevant to ascertaining whether the respondent states violated

27.  See further Ben LOVE, “Jurisdiction over Incidental Questions in International Law” (2017) 111
American Society of International Law Proceedings 316.

28.  Case Concerning Certain German Interests in Polish Upper Silesia (Germany v. Poland), Preliminary
Objections, Judgement, 25 August 1925, [1925] P.C.L]. (ser. A) No. 6 at 18.

29.  Case Concerning Certain German Interests in Polish Upper Silesia (Germany v. Poland), Judgement,
25 May 1926, [1926] P.C.L]. (ser. A) No. 7 at 29-31.

30.  Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom), Award, 18 March 20135,
[2015] P.C.A. Case No. 2011-03 at 90, para. 220.

31. Ibid., at 90, para. 221.

32. Ibid., at 90, para. 220.

33. See e.g. Waste Management Inc. v. United Mexican States (I1), Final Award, 30 April 2004, ICSID
Case No. ARB(AF)/oo/3 at para. 73.
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their obligations under the relevant treaties.?# But such practice has not only been pur-
sued with regard to points of domestic law. As the succeeding analysis will demon-
strate, many tribunals in fact considered themselves equally competent to determine
incidental points of international law that were relevant to determining whether vio-
lations of the applicable investment treaty occurred. It is with this in mind that the
next section now turns to considering whether the obligations under the 19635
Agreement could equally inform the determination of whether Korea has complied
with the standards of treatment it was supposed to guarantee under the
Korea-Japan BIT with its courts deciding the way they did the forced labour cases.

II. PURSUING THE INDIRECT ROUTE: CHALLENGING ADVERSE
JUDGMENTS THROUGH INVESTMENT PROTECTION
DISCIPLINES

The possibility thus examined implies pursuing an indirect route: the idea is one of
using the prescribed investment treaty standards as a way to indirectly raise the ques-
tion of Korean courts’ compliance with the provisions of the 1965 Agreement by pre-
senting such a question as a necessary predicate of claims grounded in the
Korea-Japan BIT itself.?> This requires first identifying the investment treaty obliga-
tions that lend themselves to such use. In principle, a great number of investment
treaty standards may well be capable of being engaged through court conduct.
Investments protected by treaties such as the Korea-Japan BIT are grounded in propri-
etary rights governed by the host state’s law and operate within the host state’s legal
framework. In being thereby subject to the adjudicatory jurisdiction of the host state’s
courts, they are also susceptible of being adversely affected by specific judicial mea-
sures. It is nonetheless the case that some standards of treatment are more likely to
be violated through the intermediary of the courts than others.

In Article 3 of the Korea-Japan BIT, one can find thus a separate obligation con-
cerning the host state’s judicial system. This demands that Parties accord to each
other’s investors national- and most-favoured-nation treatment “with respect to
access to the courts of justice and administrative tribunals and agencies in all degrees
of jurisdiction, both in pursuit and in defense of such investors’ rights”. In view of the
way it is formulated, the provision appears mainly to protect investors against one of
the most elementary forms of denial of justice—i.e. that resulting from obstruction of
access to courts. Though arguably capable of being violated through specific court
conduct, however, the provision does not appear to be of much assistance to the

34. Seee.g. Telefénica S.A v. Argentine Republic, Decision of the Tribunal on Objections to Jurisdiction,
25 May 2006, ICSID Case No. ARB/03/20 at 42, para. 87 n. 36; or Nykomb Synergetics v. Republic
of Latvia, Award, 16 December 2003, SCC Case No. 118/2001 at 9-10, s. 2.4.

35. See also Zachary DOUGLAS, “The Enforcement of Environmental Norms in Investment Treaty
Arbitration” in Pierre-Marie DUPUY and Jorge E. VINUALES, eds., Harnessing Foreign
Investment to Promote Environmental Protection: Incentives and Safeguards (Cambridge:
Cambridge University Press, 2013), 415—44 at 424—6, suggesting a similar approach with a view
to enforcing international environmental obligations through investment arbitration.
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Japanese companies. The Korean judicial system remained generally accessible to the
Japanese companies to defend themselves in the lawsuits concerning forced labour
claims, and did not seem to discriminate against them in their pursuit or defence of
their rights.

Consideration must hence be given to those general standards of treatment which
have in practice been more frequently resorted to with a view to challenging adverse
judicial measures. The discussion shall focus first on an obligation that is most closely
associated with the conduct of domestic courts—the obligation not to deny justice in
judicial procedures, which is deemed to be subsumed under the fair and equitable
treatment [FET] standard (Section A). The inquiry will then move to considering pro-
visions that are geared towards providing security to the rights underpinning the
investment, namely the protection of legitimate expectations under the FET standard
(which aims to guarantee the integrity of the legal framework in which the investment
is imbedded) (Section B); the expropriation clause (which prohibits uncompensated
takings of the investment) (Section C); the umbrella clause (which aims at ensuring
respect of commitments entered into by the host state in relation to the investment)
(Section D); and the “effective means” clause (which aims to guarantee a system
for asserting claims and enforcing rights with respect to investments) (Section E).

A. Non-compliance with the 1965 Agreement as a Breach of the Fair and
Equitable Treatment Standard in the Form of Denial of Justice

Building on past arbitral practice, it would not be unusual if the companies affected
were to challenge the adverse judicial measures on the ground of denial of justice. It is
not only because of the latter that, historically, the responsibility of states has most
often been engaged by their judicial organs. It is also through the lens of denial of just-
ice that investment tribunals have most often proceeded to appraise the propriety of
impugned judicial action. This practice is not surprising. The prohibition of denial
of justice is deemed to form part of the minimum standard of treatment which, in add-
ition to other requirements, demands from states the maintenance of a system of just-
ice that treats foreigners fairly and impartially, and that generally affords adequate
judicial protection to their rights.>® But this same obligation is also considered to
be subsumed under the FET standard guaranteed by investment treaties, so that in
practice, conduct passing the threshold of the customary delict of denial of justice
has generally been taken to constitute a violation of the FET standard as well.3”

36. For a modern restatement, see Loewen Group, Inc and Raymond L Loewen v. United States of
America, Award, 26 June 2003, ICSID Case No. ARB(AF)/98/3 at 37, para. 129 [Loewen).

37. See Compaiid de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic,
Award, 20 August 2007, ICSID Case No. ARB/97/3, 20 at 204, para. 7.4.11; Victor Pey Casado
and President Allende Foundation v. Republic of Chile, Award, § May 2008, ICSID Case No.
ARB/98/2 at 209-11, paras. 652—7; Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon
Hizmetleri A.S. v. Republic of Kazakbstan, Award, 29 July 2008, ICSID Case No. ARB/os5/16 at
172-3, paras. 651, 654 |Rumelil; Jan de Nul N.V. and Dredging International N.V. v. Arab
Republic of Egypt, Award, 6 November 2008, ICSID Case No. ARB/o4/13 at 62, para. 188 [Jan
de Null; Pantechniki S.A. Contractors & Engineers (Greece) v. The Republic of Albania, Award,
30 July 2009, ICSID Case No. ARB/o7/21 at 23—4, para. 93 [Pantechnikil; Liman Caspian Oil
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Though the Korea-Japan BIT would not appear to allow injured investors to bring
claims regarding violations of the minimum standard of treatment as such, the obli-
gation to accord “fair and equitable treatment and full and constant protection and
security” under Article 1o(1) of the BIT would enable the affected companies to
bring a claim for denial of justice. The question, however, is how such a claim
could be formulated.

1. Meeting the high threshold for denial of justice

Despite more than a century of jurisprudential developments, denial of justice remains
an “elusive” concept. In theory, cases of denial of justice are essentially instances of
states failing to live up to their fundamental duty to provide judicial protection to
investors’ rights. But this duty has proven anything but simple to operationalize.
The obligation to maintain an adequate system of justice is namely not one imposing
defined, substantive outcomes. In its essence, it foremost entails that, whenever a for-
eigner seeks to vindicate substantive rights through a domestic judicial process, that
foreigner be accorded procedural justice, as determined by reference to the standards
provided by international law.>® Today, these standards are deemed to include ele-
ments such as the right to an independent and impartial court established by law,
the right to have the case heard and determined within a reasonable time, the right
to a reasonable opportunity to present the case, the right to equality of arms, and
the right to a reasoned decision.?® Not unexpectedly then, instances of denial of just-
ice have most commonly been associated with (1) denial or obstruction of access to
courts; (2) unwarranted judicial delays; (3) serious deficiencies in the conduct of judi-
cial proceedings; and (4) potentially judgments that are manifestly unjust or otherwise
improper.*°

BV and NCL Dutch Investment BV v. Republic of Kazakhstan, Award, 22 June 2010, ICSID Case
No. ARB/o7/14 at 66, para. 268 [Liman Caspian]; Frontier Petroleum Services, supra note 17 at
100-1, para. 293; Spyridon Roussalis v. Romania, Award, 7 December 2011, ICSID Case No.
ARB/o6/1 at §3—4, para. 315 [Spyridon Roussalis]; or Jan Oostergetel and Theodora Laurentius
v. The Slovak Republic, UNCITRAL, Final Award, 23 April 2012 at 73, para. 272 [Oostergetel].
The prohibition of denial of justice under customary international law is identical in content to
that under the FET standard. See Chevron/TexPet, supra note 15 at paras. 7.12—13 and 8.24-5.

38. On this understanding, see Zachary DOUGLAS, “International Responsibility for Domestic
Adjudication: Denial of Justice Deconstructed” (2014) 63 International & Comparative Law
Quarterly 867.

39. Cf. Application for Review of Judgment No. 158 of the United Nations Administrative Tribunal,
Advisory Opinion, 12 July 1973, [1973] L.C.J. Rep. 166 at 209, para. 92.

40. In most codification attempts of the law of state responsibility, definitions of wrongful judicial con-
duct were nothing but enumerations of those typical manifestations of denial of justice. See e.g. art. 9
of the 1929 Harvard Law School’s Draft Articles on the “Responsibility of States for Damage Done
in Their Territory to the Person or Property of Foreigners”, reproduced in (1929) 23 American
Journal of International Law 131 at 134 (Special Supp.); arts. 5 and 6 of the 1927 Resolution of
the Institut de Droit international on “Responsabilité internationale des Etats a raison des dommages
causés sur leur territoire a la personne et aux biens des étrangers”, reproduced (in English) in (19238)
22 American Journal of International Law 333 (Special Supp.); arts. 3 and 4 of Project No. 16
Diplomatic Protection of the American Institute of International Law (April 1927), reproduced in
(1929) 23 American Journal of International Law 232 (Special Supp.); or League of Nations
Conference for the Codification of International Law, “Responsibility of States for Damage
Caused in Their Territory to the Person or Property of Foreigners: Basis of Discussion No 5” in
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In fashioning their claim as one of denial of justice, the Japanese companies would
have a high standard to meet. To be considered discreditable from the standpoint of
international law, the improprieties experienced in judicial proceedings need to be
grave or serious ones, with the claimant being effectively required to prove that the
national system as a whole had failed to satisfy minimum standards.** The burden
of proof will thereby not be lightly discharged. Tribunals have namely accepted
that a national legal system will benefit from the general evidentiary presumption
that its courts have acted properly, and that the judiciary shall be permitted a margin
of appreciation before the threshold of a denial of justice will be met.#* An additional
burden lies in the judicial finality rule, which entails that denial of justice can only
arise once the judicial system as a whole has been tested and the existing judicial rem-
edies have failed to correct the deficiencies in the lower courts’ judgments, or that the
remedies are such that they do not afford the foreign investor any reasonable prospect
of correcting those deficiencies in a timely, fair, and effective manner.*?

Whether or not Korea could be said to have failed to make available to the
Japanese companies a fair and impartial system of justice that afforded adequate judi-
cial protection to their rights would have to be appreciated in the light of the circum-
stances of each individual lawsuit. In general, however, there appears to be no issue of
Japanese companies being denied access to Korean courts. Nor is there anything yet to
suggest that the treatment of the forced labour claims has been subject to delays that,
by reference to existing case-law, could be said to be unreasonable.** In the light of
publicly available information, there is furthermore little indication that in the litiga-
tion of those cases the Japanese companies had not been accorded due process, or had
otherwise experienced procedural treatment falling below the standards of judicial
propriety. With respect to the forced labour litigation, a potential claim would appear
to turn primarily on the question whether the individual judicial decision ordering the
payment of compensation in itself amounted to a denial of justice. This is a question
to which we turn next.

2. Responsibility for the content of judicial decisions?
One of the most vexed issues in the discussions on denial of justice has traditionally
concerned the circumstances in which a state could be held responsible for the content

Shabtai ROSENNE, ed., League of Nations Conference for the Codification of International Law
(1930) (Dobbs Ferry, NY: Oceana Publications, 1975), 470. See also arts. 6-8 of the “Draft
Convention on the International Responsibility of States for Injuries to the Economic Interests of
Aliens”, in Louis B. SOHN and Richard R. BAXTER, “Responsibility of States for Injuries to the
Economic Interests of Aliens” (1961) 55 American Journal of International Law 545 [Draft
Convention on the International Responsibility of States for Injuries to the Economic Interests of
Aliens].

41.  See in particular, Oostergetel, supra note 37 at 73, para. 273.

42.  See Chevron/TexPet, supra note 15 at paras. 8.41-2.

43. Loewen, supra note 36 at 41—6, paras. 142—54, I158—9.

44. See e.g. Jan de Nul, supra note 37 at 64—, paras. 202—4.
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of judicial decisions.*S What has been contested is not so much whether a denial of
justice could arise as a result of defects in the substance of judgments as such.*®
Rather, differing views have existed about the kind of defects that would render a
judgment improper from the perspective of international law. This traditionally
proved to be a delicate task, in part because of the general admonition that inter-
national adjudicatory bodies are not there to function as courts of appeal from
domestic judicial systems. In the classical writings on the topic, the view was nonethe-
less maintained that a judgment was to be considered defective from the standpoint of
international law when it was “manifestly unjust”4’—a formula fraught with impre-
cision that was difficult to apply in practice.

In the context of present-day investment arbitration, in contrast, the view has
gained support that the substance of a judgment can only be of relevance to the extent
that it provides evidence of lack of due process or other procedural improprieties, and
that an international tribunal never really engages in a review on substance.*®
The benchmark most commonly used has been that of “judicial propriety”.*’

45. See e.g. Gerald G. FITZMAURICE, “The Meaning of the Term ‘Denial of Justice’” (1932) 13 British
Yearbook of International Law 93 at 109, who considered the question to be “in some respects the
most difficult of all those connected with this topic”; or Alwyn V. FREEMAN, The International
Responsibility of States for Denial of Justice (New York: Longmans, Green, 1938) at 308, who
even described it as “one of the most confused and difficult problems in the whole field of inter-
national responsibility”.

46. A minority of commentators have championed the idea that domestic judicial decisions should not be
open to international review. See e.g. J. Gustavo GUERRERO, “Report to the League of Nation’s
Committee of Experts for the Progressive Codification of International Law”, reproduced in
“Questionnaire No 4: Responsibility of States for Damage Done in Their Territories to the Person
or Property of Foreigners” (1926) 20 American Journal of International Law Supp. 176 at 190-1,
arguing that no responsibility can be claimed for judicial errors, including for judicial decisions
vitiated by manifest or flagrant injustice.

» o«

47. The formula (or one of its variations, such as “notorious”, “gross”, or “palpable” injustice) can be
found in the classical writings on the reprisals; see e.g. Hugo GROTIUS, De Jure Belli ac Pacis (1646,
edn 1925), bk. I, ch. 2, V, 627 (referring to the “very clear case” where “judgment has been ren-
dered in a way manifestly contrary to law”); or Emer de VATTEL, Droit de Gens (Neuchatel:
Londres, 1758, edn 1916) at 139, para. 84 (referring to a decision which is “clearly and palpably
unjust”). The notion of justice, on its part, has been used as far back as in the writings of
Giovanni da LEGNANO, Tractatus De Bello, De Represaliis et De Duello (Oxford: Oxford
University Press, 1360, edn 1917), ch, CL, at 323. The formula of “manifest injustice” persisted even-
tually in the various codification attempts of the 1920s and 1930s; see e.g. art 6, Institut de Droit
International, “Responsabilité internationale des Etats a raison des dommages causés sur leur terri-
toire a la personne et aux biens des étrangers” (Lausanne: L’Institut de Droit international, 1927). See
also Freeman, supra note 45 at 327; Edwin. M. BORCHARD, The Diplomatic Protection of Citizens
Abroad: Or the Law of International Claims (New York: Banks Law Publishing Company, 1915) at
340 (“grossly unfair” or “notoriously unjust”). The formula was then also found in arbitral practice.
See e.g. Yuille, Shortridge Company case (21 October 1861), reported in Albert G. de LAPRADELLE
and Nicolas S. POLITIS, Recueil des Arbitrages Internationaux, vol. 2 (Paris: Pedone, 1905) at 103.

48.  See e.g. Rumeli, supra note 37 at 173, para. 653; Liman Caspian, supra note 37 at 68, para. 279;
Chevron/TexPet, supra note 15 at para. 8.37. The awards appear to build on Paulsson’s leading mod-
ern treatise on the topic, which presupposes that denial of justice is always procedural in nature: Jan
PAULSSON, Denial of Justice in International Law (Cambridge: Cambridge University Press, 2005)
at 7, 82—4.

49. For examples endorsing and applying the test of “judicial propriety”, see in particular Limited
Liability Company AMTO v. Ukraine, Final Award, 26 March 2008, SCC Case No. 080/2005 at
46, para. 76; Jan de Nul, supra note 37 at 62, paras. 192—3, 209; Chevron/TexPet (Contract
Claims), supra note 16 at 1223, para. 244; Liman Caspian, supra note 37 at 67-8, paras. 275—
9, 285; GEA Group, supra note 17 at 85, 87, paras. 312, 319; Spyridon Roussalis, supra note 37
at 79, para. 471; Swisslion DOO Skopje v. The Former Yugoslav Republic of Macedonia, Award,
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According to the Mondev Tribunal, “[t]he test is not whether a particular result is sur-
prising, but whether the shock or surprise occasioned to an impartial tribunal leads,
on reflection, to justified concerns as to the judicial propriety of the outcome”—an

issue which ultimately boils down to the question whether the judgment can be

considered “clearly improper and discreditable”.’® But as adjudicators applying the

imprecise formula of “manifest injustice” in the past, investment tribunals of today
disagree as to when a judgment would meet the required level of impropriety. In
the view of some tribunals, denial of justice could be pleaded in the event of a

“clear and malicious misapplication of the law”.>" In the view of others, the judgment
would have to be “egregiously wrong”, of the kind that no “competent judge could
reasonably have made”.>* Then again others considered the test to turn on the ques-
tion of “clear and manifest illegality”.>> Whilst the assessment frequently appeared to
depend on the adjudicators’ own perceptions of what is proper, the threshold for the
requisite “impropriety” was generally deemed to be a high one. In order to engage the
responsibility of the state, much more has been considered necessary than a mere error
in the interpretation or application of the law.

Most of the discussions on “substantive” denial of justice traditionally turned on
the circumstances under which the application of domestic law itself was such as to
give rise to the responsibility of the state under international law. But in the classic
writings on the topic, it was at the same time accepted that denial of justice could

also be predicated upon domestic courts’ misapplication of international law.’#

6 July 2012, ICSID Case No. ARB/o9/16 at 84-5, para. 263 [Swisslion]; Vannessa Ventures
Ltd. v. Bolivarian Republic of Venezuela, Award, 16 January 2013, ICSID Case No. ARB(AF)/o4/
6 at 7o, para. 227; Iberdrola Energia S.A. v. Republic of Guatemala, Award, 17 August 2012,
ICSID Case No. ARB/o9/5 at 81, para. 429 [Iberdrola Energia); Oostergetel, supra note 37 at
59-60, 77, paras. 225, 291; Mr. Franck Charles Arif v. Republic of Moldova, Award, 8 April
2013, ICSID Case No. ARB/11/23 at 112, para. 447 [Arif]; or Chevron/TexPet, supra note 15 at
para 8.26.

50. Mondev International Ltd. v. United States of America, Award, 11 October 2002, ICSID Case No.
ARB(AF)/99/2 at 45, para. 127.

s1.  Robert Azinian, Kenneth Davitian & Ellen Baca v. The United Mexican States, Award, 1 November
1999, ICSID Case No. ARB(AF)/97/2 at 29, para. 103.

s2.  See e.g. Rumeli, supra note 37 at 164, para. 619; Arif, supra note 49 at T10-11, 115, 124, paras.
442, 445, 453, 489; Marion Unglaube v. Costa Rica, Award, 16 May 2012, ICSID Case No.
ARB/o8/1 at 95-6, para. 277; Iberdrola Energia, supra note 49 at 82, para. 432; Mr. Hassan
Awdi, Enterprise Business Comsultants, Inc. and Alfa El Corporation v. Romania, Award, 2
March 2015, ICSID Case No. ARB/10o/13 at 87, para. 326; Pantechniki, supra note 37 at 24,
para. 94.

53. See Mohammad Ammar Al Bahloul v. The Republic of Tajikistan, Partial Award on Jurisdiction and
Liability, 2 September 2009, SCC Case No. V(064/2008) at 81, para. 237; Flughafen Ziirich A.G.
and Gestion e Ingeneria IDC S.A. v. Bolivarian Republic of Venezuela, Award, 18 November
2014, ICSID Case No. ARB/10/19 at 128, para. 635; and OI European Group B.V. v. Bolivarian
Republic of Venezuela, Award, 10 March 2015, ICSID Case No. ARB/11/25 at 113, para. 525.

54. See e.g. James W. GARNER, “International Responsibility of States for Judgments of Courts and
Verdicts of Juries Amounting to Denial of Justice” (1929) 10 British Yearbook of International
Law 181 at 183; Clyde EAGLETON, “Denial of Justice in International Law” (1928) 22
American Journal of International Law 538 at 553; Fitzmaurice, supra note 45 at 110; Charles
DUPUIS, “Liberté des voies de communication. Relations internationals” 2 Recueil des Cours 125
(The Hague: Hague Academy of International Law, 1924) at 359; Charles DURAND, “La
responsabilité internationale des Etats pour déni de justice” (1931) 38 Revue Générale de Droit
International Public 694, 738; Alfred VERDROSS, “Régles générales sur le traitement des
étrangers admis dans le territoire d’un état” 37 Recueil des Cours 323 (The Hague: Hague
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The cases typically invoked were those of judicial decisions rendered in violation of
provisions of an extradition treaty, of judgments contrary to special rights secured
to foreigners under certain treaties of commerce, or of decisions rendered in the exer-
cise of a competence not recognized under international law.>> But as the idea was
gradually recognized that domestic courts can also violate international law in
other ways than through denying justice to foreigners,’° this prompted discussions
as to the precise line dividing instances of denial of justice from “other” international
wrongs occasioned by the judiciary. On the one hand, some have considered the gen-
eral duty of judicial protection to concern solely how courts apply domestic law with
respect to foreigners, treating those courts’ misapplications of international law as dis-
crete violations of customary or conventional obligations—and not as denials of just-
ice.’” On the other hand, others considered the non-observance by courts of concrete
obligations under treaties or customary international law to be capable of qualifying
as denials of justice whenever the international norm in question was one aiming at
the legal protection of an individual right. For every time one such norm failed to
obtain recognition in the context of a domestic adjudicative procedure, one could
arguably also speak of a non-fulfilment of the duty of judicial protection and thus
of denial of justice.’®

The distinction is of course relevant if the Japanese companies were to attempt to
challenge the impugned judgments on the ground of denial of justice. At the heart of
the judgments arising out of the forced labour litigation is namely not so much the
question of misapplication of Korean law, but that of the purportedly wrong inter-
pretation and application of the 1965 Agreement. Under a broad understanding of
the duty of judicial protection, a failure on the part of the Korean courts to give effect
to a substantive right granted to Japanese companies under the 1965 Agreement
could possibly then serve as a predicate of a denial of justice claim, thereby allowing
the question of conformity of Korean courts’ judgments with the 1965 Agreement to
be brought within the jurisdictional scope of the Korea-Japan BIT. Such a move
would not be entirely unprecedented. In the Al Warraq case (2014), the Tribunal

Academy of International Law, 1931) at 385—6; and Charles De VISSCHER, “Le Deni de Justice en
Droit International” 52 Recueil Des Cours 365 (The Hague: Hague Academy of International Law,
1935) at g4o1ff. See also Draft Convention on the International Responsibility of States for Injuries to
the Economic Interests of Aliens, supra note 40 at art. 8.

55.  See e.g. Durand, supra note 54 at 743—4.

56. See e.g. The Case of the S.S. “Lotus” (France v. Turkey), Judgement, 7 September 1927, [1927]
P.C.1J. (ser. A), No. 10 at 24.

57. See Konstantinos T. EUSTATHIADES, La responsabilité internationale de I'Etat pour les actes des
organes judiciaires et le probléme du déni de justice en droit international (Paris: Pedone, 1936) at
67-8; Eduardo Jiménez de ARECHAGA, “International Law in the Past Third of a Century” 159
Recueil des Cours 1 (The Hague: Hague Academy of International Law, 1978) at 279-82; or
Paulsson, supra note 48 at 69—73, 84—7.

58.  See particularly Freeman, supra note 45 at 41-52; and Douglas, supra note 38 at 898—9oo. Cf. also
the Martini Case (Italy v. Venezuela), Award, 3 May 1930, reproduced in (1931) 25 American
Journal of International Law 554 [Martini case], where the Arbitral Tribunal found a decision of
Venezuela’s Court of Cassation in relation to the Martini Company not to have violated a provision
of a 1861 treaty between Venezuela and Italy prohibiting the granting of monopolies, as this was a
general obligation owed by one state to another (at 564-5), but at the same time found the decision to
be incompatible with an international arbitral award previously rendered in favour of the private
company, and thus amounting to a denial of justice (at 577ff.).
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similarly drew on substantive rights granted to the investor under another treaty—
namely, the right to a fair trial under Article 14 of the International Covenant on
Civil and Political Rights [ICCPR]**—with a view to determining whether the
Respondent had violated the FET standard through its courts failing to accord the
investor justice in domestic criminal proceedings.®®

Predicating the claim on the violation of the 1965 Agreement would potentially
also lower the otherwise very high threshold for a finding of denial of justice. In
accordance with classical writings on the topic, claims predicated on the misapplica-
tion of international rules did not require proof of maliciousness on the part of the
courts: mere error in the interpretation or application of the international rule was
deemed sulfficient to give rise to responsibility, even where the judgment in question
had been rendered in perfect good faith, by an honest and competent court.®™ Thus
also the Arbitral Tribunal in the Martini case (1930)—in holding Venezuela respon-
sible for manifest injustice on account of its Court of Cassation’s Judgment that failed
to observe Venezuela’s international obligations under an earlier arbitral award—did
not pay heed to the argument that the Court’s error was merely an exercise of bad
judgment, and as such insufficient to establish responsibility.®* In the view of the
Arbitral Tribunal, the psychological motives of the judges were of “no importance”
with regard to Venezuela’s responsibility for an obvious violation of its international
obligations.®?

3. Does Article 2 create rights or entitlements for private parties?

The success of any such claim of denial of justice would however be conditional upon
whether the 1965 Agreement actually guarantees Japanese companies specific mater-
ial rights—or at the least some sort of legal entitlement that would confer upon them
standing to invoke the violation of the Agreement. Today, it is generally established
that private parties may be the recipient of direct rights under international treaties
where the States Parties so intended.®* It is furthermore accepted that, even in the
absence of such direct rights, private parties may be entitled to enforce violations
of certain state obligations to the extent that such obligations create benefits in
their favour.®> Arguably, it is precisely in their position of third-party beneficiaries

59.  International Covenant on Civil and Political Rights, 19 December 1966, 999 UN.T.S. 171, 6 LLM
368 (entered into force 23 March 1976).

60. Hesham T.M. Al Warraq v. Republic of Indonesia, UNCITRAL, Award, 15 December 2014 at 173~
95, paras. §56—621.

61.  Fitzmaurice, supra note 45 at 110; Dupuis, supra note 54 at 3 59; Durand, supra note 54 at 735, 737;
Eagleton, supra note 54 at 553; De Visscher, supra note 54 at 401-2.

62.  Martini case, supra note 58 at 576.

63. Ibid., at 567-8.

64.  See Jurisdiction of the Courts of Danzig, Advisory Opinion, 3 March 1928, [1928] P.C.L]. (ser. B)
No. 15 at 17-18; or LaGrand (Germany v. United States of America), Judgment, [2001] L.C.J.
Rep. 466 at 494, para. 77.

65. Cf. Draft Articles on Responsibility of States, supra note 20 at art. 33(2).

https://doi.org/10.1017/52044251320000296 Published online by Cambridge University Press


https://doi.org/10.1017/S2044251320000296

I04 ASIAN JOURNAL OF INTERNATIONAL LAW

of arrangements under investment treaties that investors are considered to enforce vio-
lations of treaty standards through the mechanism of investor-state arbitration.®®

Whether private parties have been granted direct rights or conferred-upon benefits
of course depends on the concrete language of the treaty. This is ultimately a matter of
treaty interpretation. In following the ICJ, any rights or interests of such a kind
would, at any rate, have to be conferred upon in an unequivocal manner, either dir-
ectly or by a clearly necessary implication.®” In the case of Article 2 of the 1965
Agreement, one can note that the provision is not formulated in the language of rights
or obligations towards private parties. The Contracting Parties merely “confirm” that
the problem concerning property, rights, and interests and concerning claims “is
settled completely and finally”. However, insofar as Article 2 makes explicit reference
to Contracting Parties” “nationals (including juridical persons)”, it seems nonetheless
possible to construe the provision as at the very least creating benefits for private par-
ties. What is then debatable is rather the nature and scope of the benefits thus
conferred.

Though avoiding explicitly addressing the question of Japanese companies’ stand-
ing to invoke Article 2 of the 1965 Agreement, the majority judgment in the New
Nippon Steel case (2018) implicitly accepted the premise that those stipulations
were capable of conferring certain rights or benefits upon Japanese companies. In fol-
lowing the majority’s reasoning, it was just that the legal import of those rights or
benefits was not such as to extend to the type of claims that were at issue in the pro-
ceedings.®® Admittedly, the language of Article 2 appears capable of accommodating
other interpretations, too: on the face of it, the reference to the “problem concerning
property, rights and interests of the two Contracting Parties and their nationals
(including juridical persons) and concerning claims between the Contracting Parties
and their nationals” is broad enough to apply to the type of claims that were at
issue in the forced labour cases.

It is a different question whether the benefits derived from Article 2 also operate as
between the nationals and entities of the two Contracting Parties; that is, whether the
waiver also has horizontal effects. The reference to the “problem concerning property,
rights, and interests of [emphasis added] the two Contracting Parties and their
nationals” does appear broad enough to extend to nationals’ right to compensation.
The reference to “claims between [emphasis added] the Contracting Parties and
[emphasis added] their nationals” appears, on the contrary, more limitative, as it
could be construed as excluding claims between nationals inter se. But the language
is sufficiently ambiguous that one cannot entirely rule out the possibility that claims
brought by nationals of one state against the companies of another state fall equally
within the purported waiver under Article 2 of the 1965 Agreement.

66. See further Martins PAPARINSKIS, “Investment Arbitration and the Law of Countermeasures”
(2008) 79 British Yearbook of International Law 264 at 334ff; and Anthea ROBERTS,
“Triangular Treaties: The Extent and Limits of Investment Treaty Rights” (2015) 56 Harvard
International Law Journal 353.

67. Cf. South West Africa (Liberia v. South Africa), Second Phase, Judgement, 18 July 1966, [1966]
I.C.J. Rep. 6 at 28, para. 32.

68.  Compensation for Damages (New Nippon Steel), supra note 1 at 103.
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All in all, the language of Article 2 therefore appears capable of being construed as
conferring upon the Japanese companies the right not to be exposed to claims for
damages of the kind that have been at issue in the forced labour case, and thus pro-
viding the predicate for a claim of denial of justice grounded in the courts’ failure to
fulfil their duty of judicial protection with respect to that right.

B. Breach of FET Through a Judicial Frustration of Legitimate Expectations

Though perhaps a less obvious route, another way for the affected companies to chal-
lenge the adverse judgments would be to present them as a breach of legitimate expec-
tations—such as those that may arise on the basis of promises or assurances that a
host state makes with a view to attracting investments, but also generally in relation
to the state of the law and the totality of the business environment existing at the time
of the investment. The protection of such expectations, alongside the maintenance of
regulatory stability, belongs to the core elements of the FET standard.®® For an exter-
nal observer it is of course impossible to determine whether any of the Japanese com-
panies affected had at any time received specific assurances from the Korean
government as to them being shielded against forced labour claims in the Korean
courts. This can only be determined by reference to the concrete circumstances of
each case. What can nonetheless be considered, however, is whether the companies
affected may have legitimately expected that the Korean courts would have inter-
preted and applied the 1965 Agreement in a certain way.

Investment tribunals have readily accepted that, as a matter of principle, an inves-
tor’s legitimate expectations can be frustrated on account of the conduct of the courts
themselves.”® Indeed, on at least one occasion, a state has been held responsible for
breaching the investor’s legitimate expectations through its courts’ annulling an inves-
tor’s contract—albeit that much of that finding rested heavily on the conduct of other
state organs that had previously created the expectation that the contract was legally
valid.”* In the absence of inconsistent representations by other state organs, challen-
ging the conduct of courts under this heading of the FET standard could perhaps be

69. United Nations Conference on Trade and Development [UNCTAD)], Fair and Equitable Treatment:
A Sequel (New York: United Nations Publication, 2012) at 63. There is discussion whether the con-
cept of legitimate expectations is a stand-alone element of the fair and equitable treatment standard in
circumstances where the latter is linked to the minimum standard of treatment. Patrick DUMBERRY,
The Fair and Equitable Treatment Standard: A Guide to NAFTA Case Law on Article 1105 (Alphen
aan den Rijn: Kluwer, 2013) at 154—71. In other contexts, however, the legitimate expectation prin-
ciple has become a recurrent, independent basis for a claim under the FET standard. Katia
YANNACA-SMALL, “Fair and Equitable Treatment Standard: Recent Developments” in August
REINISCH, ed., Standards of Investment Protection (Oxford: Oxford University Press, 2008), 111
at 124.

70.  See OAO Tatneft v. Ukraine, UNCITRAL, Award on the Merits, 29 July 2014 at 121, para. 407 (“A
predictable, consistent and stable legal framework is a FET requirement which ought to be safe-
guarded in its integrity irrespective of which organ of the State might compromise its availability
... It does not matter ... whether such breach originates in the executive branch of government,
which is the most common occurrence in contemporary practice given the sweeping powers of admin-
istration, or in autonomous services, such as the Public Prosecutor, or eventually in the courts
themselves”).

71.  Arif, supra note 49 at 141-3, para. 547.
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attempted in two ways. As in the case of unexpected changes to the regulatory envir-
onment, which in some cases were deemed a sufficient reason for finding a violation of
the standard,”* the injured investor could argue that the courts’ adjudication departed
from established jurisprudence. However, not every such departure would necessarily
amount to a breach of legitimate expectations. As the Tribunal in Eli Lilly v. Canada
(2017) aptly observed, an investor “should have, and could have, anticipated that the
law would change over time as a function of judicial decision-making”.”? In the con-
text of the Korean forced labour litigation, of course, the issue is not whether the
courts’ jurisprudence has been subject to change. The most recent decisions of the
Korean Supreme Court do not appear to have departed from previously established
case-law, as the scope of Article 2 of the 1965 Agreement had not been subject to
adjudication earlier.

Another way would perhaps be to challenge the outcome of domestic adjudication
for being contrary to a specific, legitimately expected outcome. This touches on the
more fundamental question whether the investors can legitimately expect that domes-
tic courts shall necessarily act in accordance with obligations incumbent upon the host
state under international law.”* The issue has thus far presented itself in the White
Industries v. India (2z011) case. There, the Tribunal was called to consider whether
the investor could legitimately have expected Indian courts to apply the 1958
New York Convention”’ properly and in accordance with international standards.
But the Tribunal dismissed such a possibility in circumstances where Indian courts
were known for regularly entertaining set-aside applications in respect of foreign
awards, despite such practice being contrary to India’s obligations under the said
Convention.”® Similar considerations would seem to apply in the circumstances of
the Korean forced labour litigation. While the 2018 decisions provide the Supreme
Court’s definite ruling on the scope of Article 2 of the 1965 Agreement, the interim
decisions rendered in 2012 had already demonstrated that the Supreme Court
would not consider the said provisions to constitute a bar to domestic forced labour
claims.”” In circumstances where the Supreme Court had already developed its views
on the scope of Article 2, the Japanese companies could not legitimately expect that
the Court would interpret the provision differently.

72.  Occidental Exploration and Production Company v. The Republic of Ecuador, Final Award, 1 July
2004, LCIA Case No. UN3467 at 62—4, paras. 183—7.

73.  Eli Lilly and Company v. The Government of Canada, UNCITRAL, Final Award, 16 March 2017,
ICSID Case No. UNCT/14/2 at 118-19, para. 384.

74.  Cf. Peter A. Allard v. The Government of Barbados, Award, 27 June 2016, [2016] P.C.A. Case No.
2012-06 at §1-71, paras. I77—244, where the Claimant predicated its expectations in obligations
assumed by Barbados in its environmental treaties. Yet, having found no direct and specific represen-
tation capable of giving rise to legitimate expectations on the facts of the case, the Tribunal refrained
from addressing whether Barbados’s international obligations confirmed or reinforced the legitimacy
of the Claimant’s expectations.

75. 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 10 June 1958,
330 UN.T.S. 3, 4 LL.M. 532 (entered into force 7 June 1959) [New York Convention].

76.  White Industries, supra note 16 at 95—6, paras. 10.3.12—T3.

77.  See e.g. Mitsubishi Heavy Industries, Verdict, 24 May 2012, 2009 Da 22549 (Supreme Ct.), repro-
duced in LEE Seokwoo and LEE Hee Eun, The Making of International Law in Korea: From Colony
to Asian Power (Leiden/Boston: Brill Nijhoff, 2016), at 1o1ff.
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There are furthermore principled reasons why it may be inappropriate to legitim-
ately expect judicial organs to always abide by international law. For one, in many
legal systems, courts may not have the ability to reach decisions that are in conformity
with, rather than contrary to, international law. In speaking law in the name of the
state, domestic courts owe their allegiance to the domestic constitutional order,
which may or may not grant effect to international law norms. But even where courts
are in a position to directly interpret and apply international law, any expectations of
a particular judicial outcome can only arise where the applicable principles and rules
of international law are sufficiently clear. It is one thing to expect domestic courts to
interpret and apply legal rules in a particular way where there is consistent and well-
established jurisprudence, preferably developed by international courts or tribunals. It
is quite another to have such expectations in relation to rules that have not yet been
subject to prior adjudication. In circumstances where the Contracting Parties them-
selves have held opposing views as to the meaning of Article 2 of the 1965
Agreement, it would be rather incongruous for Japanese companies to have developed
legitimate expectations as to any particular way in which the provision should be
interpreted and applied by Korean courts.

C. Non-compliance with the 1965 Agreement as a Judicial Expropriation?

Another treaty obligation susceptible to being invoked as a ground for challenging the
impugned judgments is the prohibition of uncompensated expropriations under
Article 10(2) of the Korea-Japan BIT. As most expropriation clauses in investment
treaties, the latter invariably focuses on the act of taking itself, by prohibiting the par-
ties to “expropriate or nationalise investments in its territory of investors of the other
Contracting Party or take any measure tantamount to expropriation or nationalisa-
tion”. The provision thus seems perfectly open to be engaged through judicial mea-
sures. Indeed, in the practice of investment tribunals, there is now a growing
jurisprudence involving expropriation claims predicated upon judicial conduct.”®
Whether judicial measures affecting Japanese companies can be presented as
instances of direct expropriation, or as measures tantamount to expropriation, will
depend on the circumstances of each individual case. Most of the proprietary interests
susceptible to being affected by judicial decisions—such as rights to property in rem,
shareholding rights in companies, contractual rights, rights granted under public law,
or intellectual property rights—are each individually capable of constituting a pro-
tected asset under Article 1(2) of the Korea-Japan BIT. When the interest affected
itself forms a protected investment, the claim could be brought as a direct judicial
expropriation. A judicial measure such as a court-ordered liquidation of property
seized from Japanese companies in satisfaction of the forced labour judgments will
namely affect the very title to the proprietary interest. Where the legal interests
affected instead will not separately qualify as a protected investment, an impugned

78.  See Vid PRISLAN, “Judicial Expropriation in International Investment Law” (2021) 70 International
& Comparative Law Quarterly 165.
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judicial measure may still be challenged as an instance of indirect expropriation where
the effects of the measures are such that they permanently deprive the relevant com-
pany of the use, benefit, management, or enjoyment of a substantial part of its invest-
ment. But this, as is known, imposes a demanding condition as a claimant company
needs to be “radically deprived of the economical use and enjoyment of its invest-
ments, as if the rights related thereto ... had ceased to exist”.”?

For a judicial expropriation claim to succeed, one will be required to demonstrate
that the impugned judicial measure was unjustified. The mere fact that a judgment
affects a legal right, which constitutes a protected asset, does not automatically trans-
late that judgment into an act of expropriation. As aptly noted by the Tribunal in
Garanti Koza v. Turkmenistan (2016), “[a] seizure of property by a court as the result
of normal domestic legal process does not amount to an expropriation under inter-
national law unless there was an element of serious and fundamental impropriety
about the legal process”.®® Investment tribunals have by and large accepted that, in
order for a judicial measure to amount to an unwarranted deprivation of the inves-
tor’s proprietary rights, that measure itself had to be reproachable from the stand-
point of international law.®" In order to determine whether a judicial decision went
beyond the normal exercise of adjudicative functions, however, they often reverted
to the very same standard of denial of justice. This is not unusual given that the latter
still provides the most fundamental normative benchmark for determining whether
the domestic judicial process presents deficiencies that are unacceptable from the
standpoint of international law. But the approach does raise the question as to how
a judicial expropriation claim then actually differs from a claim of denial of justice.

Then again, tribunals considered denial of justice to not be the only benchmark for
assessing the propriety of judicial conduct in the context of an expropriation claim.®*
In some cases, the failure on the part of the courts to respect obligations incumbent
upon states under specific treaties was deemed sufficient a reason to treat a judicial
measure as expropriatory in nature. Most notably, the Tribunal in Saipem uv.
Bangladesh (2009) found the Bangladeshi courts to have expropriated the
Claimant’s contractual rights under a local commercial award on the ground that
the courts—by revoking the authority of the local arbitral tribunal and by subse-
quently annulling the award itself—failed to give effect to the Claimant’s right
under Article 2 of the 1958 New York Convention to have its arbitration agreement
recognized.®> The approach is not unsound since, in failing to give effect to a

79.  Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, Award, 29 May 2003,
ICSID Case No. ARB(AF)/oo/2 at 43, para. 115.

8o.  Garanti Koza LLP v. Turkmenistan, Award, 19 December 2016, ICSID Case No. ARB/11/20 at 143,
para. 365. See also Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt,
Award, 12 April 2002, ICSID Case No. ARB/99/6 at 34, para. 139, confirming that “normally, a
seizure and auction ordered by the national courts do not qualify as a taking”.

81. See Krederi Ltd. v. Ukraine, Award, 2 July 2018, ICSID Case No. ARB/14/17 at 116, para. 713; and
further examples discussed in Prislan, supra note 78.

82.  See e.g. Karkey Karadeniz Elekitrik Uretim A.S. v. Islamic Republic of Pakistan, Award, 22 August
2017, ICSID Case No. ARB/13/1 at 155, para. 550.

83.  Saipem, supra note 18 at 44—52, paras. 145—73. See also ATA Construction, Industrial and Trading
Company v. The Hashemite Kingdom of Jordan, Award, 18 May 2010, ICSID Case No. ARB/o8/2
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particular international obligation, courts may thereby also “deprive” investors of
any substantive rights or benefits accruing to them as a result of such an obligation.
In following the Saipem precedent, the affected Japanese companies could attempt
to mount a similar expropriation claim, by arguing that the impugned judgments
wrongfully deprived them of their investments in failing to respect the rights or ben-
efits to which they were entitled under Article 2 of the 1965 Agreement. Were one to
accept that the latter confers upon the Japanese companies the right not to be exposed
to claims for damages of the kind that have been at issue in the forced labour case,
such an expropriation claim may then have some chance of success—provided, how-
ever, that the concrete judicial measures, as a matter of fact, also permanently
deprived the relevant companies of a substantial part of their investment.®*

D. Violation of the 1965 Agreement as a Breach of the Umbrella Clause?

This brings us to consider two further treaty obligations that could provide a basis for
challenging the impugned judgments: the umbrella clause and the effective means
clause. Compared to the other grounds just discussed, the use of such clauses is pos-
sibly the most hypothetical one, since neither of them is actually available under the
Korea-Japan BIT. Yet, as one can find them in other investment treaties entered into
by Korea,®s it is worth briefly considering their potential effects, for such clauses
could be directly applicable to some investment structures, or else be capable of
being invoked by relying on the Most Favoured Nation [MFN] treatment provision
in Article 2(2) of the Korea-Japan BIT.?¢

at 62—7, paras. 121-32 [ATA Construction], where the Tribunal similarly found that, in annulling a
local commercial award and in extinguishing the underlying contractual arbitration clause, Jordanian
courts failed to respect the Claimant’s rights under art. 2 of the 1958 New York Convention, and
thereby “deprived” them of a valuable asset in violation of the investment protections set out in
the applicable BIT. Although the Tribunal refrained from specifying which treaty standard had actu-
ally been breached, the use of the term “deprivation” suggests that the result of the domestic courts’
decisions was deemed equivalent to an expropriation.

84. Such a claim would have a greater chance of success where the asset affected by the judicial measure
itself qualifies as an “investment”. Whether an expropriation claim could also successfully be
mounted where the measure affects only distinct assets comprising the investment is less certain.
See generally UNCTAD, Expropriation: A Sequel (New York: United Nations Publication, 2012)
at 22-5.

85. An umbrella clause is for example available under art. 3(4) of the Agreement on the Promotion and
Protection of Investments Between the Government of the Kingdom of the Netherlands and the
Government of the Republic of Korea, 12 July 2003 (entered into force 1 March 2005)
[Korea-Netherlands BIT], whereas the effective means provision can be found in art. 2(8) of the
Agreement Between the Government of the Republic of Korea and the Government of the State of
Kuwait for the Promotion and Protection of Investments, 15 July 2004 (entered into force 31
August 2007).

86. See e.g. EDF International S.A., SAUR International S.A. and Ledn Participaciones Argentinas
S.A. v. Argentine Republic, Award, 11 June 2012, ICISD Case No. ARB/0o3/23 at 223—4, paras.
929-37, where the MFN obligation in the Argentina-France BIT was held to permit Claimants to
incorporate umbrella clauses from the Argentina-Luxembourg and Argentina-Germany BITs; and
White Industries, supra note 16 at 105—8, paras. 11.1.1-2.9, where the Claimant was entitled to
rely, pursuant to an MFN obligation in the India-Australia BIT, on the “effective means” clause
from the India-Kuwait BIT.
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As between the two, the umbrella clause appears more likely to provide some
advantage in vindicating any putative rights that the Japanese companies may have
under the 1965 Agreement. Such clauses are namely designed to bring specific com-
mitments that a host state has assumed vis-a-vis a foreign investor or its investment
under the protective scope of the investment treaty, by turning their observance
into a separate obligation under international law; and in practice there is nothing
to suggest that such clauses could not be violated through the intermediary of the
courts.®”

The type of commitments protected depends on the language of the concrete treaty
provision. In the case of umbrella clauses available under other Korean BITs, this can
vary from more narrowly formulated “any contractual obligation ... entered into

towards an investor”®® » 89

or “any commitments ... entered into with the investors”,
to the more open-ended “any obligation ... entered into with regard to investments”°°
% 91

or “any other obligation ... assumed with regard to investments”.”" In practice, it has
been generally accepted that protection under umbrella clauses is not restricted to
contractual commitments.”* Where their language is not qualified, such protection
may extend to obligations unilaterally assumed by the host state, such as through
law or regulation,” provided that such obligations are sufficiently specific and
quantifiable.®*

Whether this protection may also extend to obligations assumed under an inter-
national treaty is less clear from current arbitral practice. The Tribunal in Noble
Ventures v. Romania expressed hesitation about such a possibility: not only because
states usually do not conclude special international agreements with reference to spe-
cific investments, but also because such agreements, if concluded, would already be

87. See e.g. Bosh International, Inc and B&P Ltd Foreign Investments Enterprise v. Ukraine, Award, 2.5
October 2012, ICSID Case No. ARB/o8/11 at 75-6, paras. 258-9; or Swisslion, supra note 49 at 85—
8, 104, paras. 265—75, 323—5, considering umbrella clause claims predicated on alleged judicial
misconduct.

88.  Agreement Between the Republic of Korea and the Republic of Austria for the Encouragement and
Protection of Investments, 14 March 1991 (entered into force 1 November 1991), art. 7(2).

89.  Agreement Between the Government of the People’s Republic of China and the Government of the
Republic of Korea on the Promotion and Protection of Investments, 7 September 2007 (entered into
force 1 December 2007), art. To(2).

90.  Korea-Netherlands BIT, supra note 85 at art. 3(4).

91.  Agreement Between the Government of the Republic of Korea and the Government of the Portuguese
Republic on the Mutual Promotion and Protection of Investments, 3 May 1995 (entered into force
11 August 1996), art. 10(2).

92. See Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, Award, 22 May 2007,
ICSID Case No. ARB/o1/3 at 87, para. 274 [Enron], holding that the ordinary meaning of “any obli-
gation” included “obligations regardless of their nature”.

93. See SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, Decision of the
Tribunal on Objections to Jurisdiction, 6 August 2003, ICSID Case No. ARB/o1/13 at para. 166.
For instances where states were found liable for abrogating commitments under their regulatory
framework, see e.g. LG&E Energy Corp., LG&E Capital Corp., and LGE&E International,
Inc. v. Argentine Republic, Decision on Liability, 3 October 2006, ICSID Case No. ARB/o2/1 at
53, para. 175; or Sempra Energy International v. The Argentine Republic, Award, 28 September
2007, ICSID Case No. ARB/o2/16 at 9o-3, paras. 305-14.

94. See Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental
Republic of Uruguay, Award, 8 July 2016, ICSID Case No. ARB/1o/7 at 137-8, paras. 478-82
[Philip Morris).
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subject to the general principle of pacta sunt servanda, arguably making an umbrella
clause redundant.”> As a matter of general proposition, however, the International
Centre for Settlement of Investment Disputes [ICSID] Annulment Committee in
CMS v. Argentina accepted the possibility that a treaty provision demanding respect
of “any obligations [the host state] may have entered into with regard to investments”
was capable of extending to consensual obligations arising “possibly under inter-
national law”.?® Whilst examples of successful umbrella clause claims predicated
on breaches of international law are presently lacking, at least as a matter of principle,
there is no reason why the notion of “obligation” would necessarily have to be limited
to obligations under contracts or host state law.

Hence, whether or not the Japanese companies could predicate an umbrella clause
claim on alleged judicial violations of the 1965 Agreement would ultimately depend
on the concrete language of the umbrella clause invoked, and on how one construes
Korea’s obligations under Article 2 of the 1965 Agreement. The Agreement being a
treaty between Korea and Japan, one would have difficulty treating them as commit-
ments entered into “with investors” (within the meaning of the narrower umbrella
clauses available under Korean BITs), as the Japanese companies are not privy to
the 1965 Agreement. On the other hand, one could arguably construe them as obli-
gations “entered into” with Japan or else broadly “assumed” by Korea (in the sense
of the language used in the broader umbrella clauses). But the question remains
whether such obligations have been entered into or assumed “with regard to invest-
ments” (as required under those same clauses).”” Since the 1965 Agreement predates
the Korea-Japan BIT, it is debatable whether the stipulations made in Article 2 thereof
were really commitments agreed to by Korea in order to encourage specific invest-
ments from Japanese companies.”® Given that the potential beneficiaries of Korea’s
commitments were not solely the Japanese companies now affected, but also Japan
and private nationals, it is even arguable whether the commitments concerned
“investments” at all. Nonetheless, were one to take the requirement on its face—as
one extending to just any obligation applicable to an investment covered by the
Korea-Japan BIT—it is possible for umbrella clauses such as those available under
Article 3(4) of the Korea-Netherlands BIT (2003), or Article 10(2) of the
Korea-Portugal BIT (1995) to provide an additional means for challenging the
impugned judicial measures.

95.  Noble Ventures, Inc. v. Romania, Award, 12 October 2005, ICSID Case No. ARB/o1/11 at 612,
para. §T.

96. CMS Gas Transmission Company v. The Republic of Argentina, Decision of the ad hoc Committee
on the Application for Annulment of the Argentine Republic, 25 September 2007, ICSID Case No.
ARB/o1/8 at 25, para. 95(a).

97.  Enron, supra note 92 at 87, para. 274, placing emphasis on the fact that the obligations under the
umbrella clause were limited by their object “with regard to investments”.

98.  See Philip Morris, supra note 94 at 138, para. 480, placing emphasis on the fact that the putative
obligation in that case, the trademark, was “not a unique commitment agreed in order to encourage
or permit a specific investment”.
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E. Violation of the 1965 Agreement as a Breach of the Effective Means
Clause?

Less clear in this context is the potential usefulness of treaty obligations demanding
the maintenance of “effective means of asserting claims and enforcing rights”, such
as the one found in Article 2(8) of the Korea-Kuwait BIT (2004). It is true that, in
Chevron v. Ecuador (2010), this type of obligation has been interpreted as going
beyond the general guarantee against denial of justice, by purportedly setting out
an “an independent treaty standard” that was capable of engaging the responsibility
of the state for “a failure of domestic courts to enforce rights ‘effectively’”.”° It is also
true that, whilst considered to be directed “at many of the same potential wrongs as
denial of justice”, the obligation was found to impose a “potentially less-demanding
test” as compared to the latter."®® Yet, it is not immediately evident whether relying
on such an obligation would prove of added value in the context of the forced labour
litigation.

The standard of “effectiveness” prescribed by such obligations was taken to apply
to “a variety of state conduct that has an effect on the ability of an investor to assert
claims or enforce rights”.*®" Yet, given that the effectiveness of a judicial system sig-
nificantly depends on its expediency, the obligation has thus far mostly been engaged
in the context of judicial delays—but these are not at issue in the present case. Of
course, the effectiveness of a particular means may also depend on the substantive
quality of adjudication. But this does not mean that the obligation is directly con-
cerned with substantive outcomes produced by the respective means. The duty to pro-
vide effective means is one demanding the establishment of “a proper system of laws
and institutions” that enables investors to assert claims or enforce rights.”** It is not
an obligation guaranteeing such claims or rights—not in general,"*? let alone in the
very circumstances where the validity or existence of the latter is contested. Hence,
the fact that the Japanese companies may not have succeeded in enforcing their puta-
tive rights under the 1965 Agreement—because Korean courts found such rights not

99.  Chevron/TexPet (Contract Claims), supra note 16 at 121-3, paras. 242—4. The view was later
endorsed in White Industries, supra note 16 at 108-10, paras. 11.3.2—3. Contra Duke Energy
Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, Award, 18 August 2008, ICSID
Case No. ARB/o4/19 at 105, para. 391 (considering the provision “to implement and form part
of the more general guarantee against denial of justice”); or H&'H Enterprises Investments,
Inc. v. Arab Republic of Egypt, Award, 6 May 2014, ICSID Case No. ARB o09/15 at 46, para.
406 (rejecting the effective means claim, on the ground that the same reasoning was applicable to
both denial of justice and denial of effective means claims). See also Petrobart Limited v. The
Kyrgyz Republic, Award, 29 March 2005, SCC Case No. 126/2003; and Limited Liability
Company AMTO v. Ukraine, Final Award, 26 March 2008, SCC Case No. 080/2005 at 52, para.
87, implicitly disproving that the provision imposes requirements more onerous than those laid
down in customary international law.

100. Chevron/TexPet (Contract Claims), supra note 16 at 121-3, at paras. 242, 244. See also White
Industries, supra note 16 at 110ff., paras. 11.4.1ff., where judicial conduct that was not otherwise
sufficiently egregious for a finding of denial of justice was found to have violated the effective
means obligation.

101. Chevron/TexPet (Contract Claims), supra note 16 at 124, para. 248.

102. Ibid., at 123—4, para. 247; White Industries, supra note 16 at 108-10, para. I1.3.2.

103. See in particular, Marco Gavazzi and Stefano Gavazzi v. Romania, Decision on Jurisdiction,
Admissibility and Liability, 21 April 2015, ICSID Case No. ARB/12/25, para. 260, explaining that
the “effective means™ obligation “does not guarantee that each and every decision is correct”.
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to exist under the Agreement—would not in itself mean that Korea had failed to pro-
vide the companies effective means of asserting claims and enforcing rights.

I11. PURSUING THE DIRECT ROUTE: CHALLENGING ADVERSE
JUDGMENTS AS VIOLATIONS OF THE 196§ AGREEMENT?

To complete the analysis, it is necessary to consider whether the companies affected
could also assert violations of the 1965 Agreement as an independent cause of action.
As already mentioned, not all investment treaties necessarily restrain the scope of
actionable claims to those arising under the treaty itself. In some investment treaties,
the host state’s consent to arbitrate disputes with eligible investors is expressed
broadly, extending to any or all disputes concerning, relating to, arising out of, or
being in connection with an investment,"®* or simply to any dispute between an
investor and a host state.”®> This prompts the question whether such broadly
expressed consent entitles an arbitral tribunal established pursuant to such a treaty
to take cognisance of claims directly founded upon the 1965 Agreement.*®®

In arbitral practice, the view has generally been taken that such broadly formulated
dispute settlement clauses provide a treaty tribunal with authority to hear claims
grounded in other sources of obligations than those based on the treaty from which
they derive their jurisdiction. Such a stance was in most cases taken with respect to
claims or counter-claims grounded in contracts entered into between the investor
and the host state.”®” In some cases, however, tribunals treated broadly formulated

104. See e.g. Décret n° 75-1029 du 24 octobre 1975 portant publication de la convention entre le
Gouvernement de la République francaise et le Gouvernement de la République arabe d’Egypte
sur Pencouragement et la protection réciproques des investissements (ensemble deux échanges de let-
tres), 22 December 1974 (entered into force 1 October 1975), art. 7 (“les différends qui pourraient
’opposer a un res-sortissant ou a une société de autre Partie contractante”); Agreement Between the
Government of the United Kingdom of Great Britain and Northern Ireland and the Government of
the Arab Republic of Egypt, 11 June 1975 (entered into force 24 February 1976), art. 8(1) (“any
legal dispute ... concerning an investment”); Agreement for the Promotion and Protection of
Investments Between the Republic of Italy and the Arab Republic of Egypt, 2 March 1989 (entered
into force 1 May 1994), art. 9(1) (“All kinds of disputes or differences ... concerning an invest-
ment”); Agreement Between the Government of the Arab Republic of Egypt and the Government
of the People’s Republic of China Concerning the Encouragement and Reciprocal Protection of
Investments, 21 April 1994 (entered into force 1 April 1996), art. 9(1) (“Any dispute ... in connec-
tion with an investment”); Agreement Between the Government of Australia and the Government of
the Arab Republic of Egypt on the Promotion and Protection of Investments, 3 May 2001
(5 September 2002), art. 13(1) (“a dispute ... relating to an investment”); Agreement Between the
Government of the Republic of Austria and the Government of the Arab Republic of Egypt for
the Promotion and Protection of Investments, 12 April 2001 (entered into force 29 April 2002),
art. 9(1) (“Any dispute arising out of an investment”); or Agreement Between the Arab Republic
of Egypt and the Federal Republic of Germany Concerning the Encouragement and Reciprocal
Protection of Investments, 16 June 2005 (entered into force 22 November 2009), art. 9(1)
(“Disputes concerning investments”).

105. Agreement on the Promotion and Protection of Investments Between the Government of the Islamic
Republic of Pakistan and the Government of the Arab Republic of Egypt, 16 April 2000, art. 8(1)
(“Any dispute”).

106. See e.g. Korea-Netherlands BIT, supra note 85 at art. 8(1).

107. Such views were expressed in several cases as obiter. See e.g. Consortium RFCC v. Royaume du
Maroc, Decision on Jurisdiction, 16 July 2001, ICSID Case No. ARB/oo/6 at 32~3, paras. 67-9,
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dispute settlement clauses as equally capable of accommodating independent causes

of action rooted in other sources of international law, such as claims of denial of

justice or expropriation claims grounded in customary international law,"®® or

counter-claims based on human rights obligations grounded in a treaty or general
international law."®”

But such an extension of investment tribunals’ authority over claims extraneous to
the underlying investment treaty is arguably not without limits. As pointed out by a
commentator, the admissibility of a claim grounded in another treaty will essentially
depend on two factors: (1) any mandatory choice-of-forum provisions potentially
demanding the settlement of disputes exclusively through the procedures provided
for by that treaty, and (2) the nature of the obligations breached, which has to be
such that it actually confers upon the investor a legal entitlement."*® It is not without
reason, for example, that the Tribunal in Achmea decided that it did not have com-
petence to rule on alleged breaches of EU law, despite the applicable investment treaty
conferring it jurisdiction over “all disputes ... concerning an investment”.''*
Conformity with EU law is a matter on which the European Court of Justice will
have the final say.'"*

Whether the Japanese companies affected would hence be entitled to bring direct
claims for violations of the 1965 Agreement before an investment treaty tribunal

and Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, Decision on
Jurisdiction, 9 November 2004, ICSID Case No. ARB/o2/13 at 19—20, paras. §9-62; Compariid de
Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, Decision on Annulment,
3 July 2002, ICSID Case No. ARB/97/3 at 115, para. 55; Generation Ukraine, Inc. v. Ukraine,
Award, 16 September 2003, ICSID Case No. ARB/oo/g at 36, para. 8.12;5 SGS Société Générale
de Surveillance S.A. v. Republic of Philippines, Decision of the Tribunal on Objections to
Jurisdiction, ICSID Case No. ARB/o2/6 at 49-50, para. 131; Siemens A.G. v. The Argentine
Republic, Award, 17 January 2007, ICSID Case No. ARB/02/8 at 59, para. 205; Chevron
Corporation (USA) and Texaco Petroleum Corporation (USA) v. Republic of Ecuador (I),
UNCITRAL, Interim Award, 1 December 2008, [2008] P.C.A. Case No. 2007-02/AA277 at 104,
para. 209 [Chevron/TexPet (Interim)]; SGS Société Générale de Surveillance S.A. v. The Republic
of Paraguay, Decision on Jurisdiction, ICSID Case No. ARB/o7/29 at 40, para. 129; Teinver S.A.,
Transportes de Cercanias S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic,
Decision on Jurisdiction, 21 December 2012, ICSID Case No. ARB/og/t at 21, para. 112; Philip
Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay, Decision on Jurisdiction, 2 July 2013, ICSID Case No. ARB/10/7 at 34, para. 107.

108. See Chevron/TexPet (Interim), supra note 107 at 104, para. 209, accepting jurisdiction over a cus-
tomary international law claim of denial of justice; or Emmis International Holding, B.V., Emmis
Radio Operating, B.V., MEM Magyar Electronic Media Kereskedelmi és Szolgdltaté Kft. v. The
Republic of Hungary, Decision on Respondent’s Objection Under ICSID Arbitration Rule 41(5),
11 March 2013, ICSID Case No. ARB/12/2 at 24, para. 82, accepting the possibility of a customary
international law claim of expropriation. See further Kate PARLETT, “Claims under Customary
International Law in ICSID Arbitration” (2016) 31 ICSID Review 434.

109. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The
Argentine Republic, Award, 8 December 2016, ICSID Case No. ARB/o7/26 at 316-22, paras.
1191-2T0.

110. Berk DEMIRKOL, “Non-Treaty Claims in Investment Treaty Arbitration” (2018) 31 Leiden Journal
of International Law 59 at 76ff.

111. Achmea B.V. v. The Slovak Republic (formerly Eureko B.V. v. The Slovak Republic), UNCITRAL,
Award on Jurisdiction, Arbitrability and Suspension, 26 October 2010, [2010] P.C.A. Case No.
2008-13 at 76, para. 290.

112. Cf. Consolidated Version of the Treaty on European Union, 9 May 2008, Official Journal of the
European Union, C 115/13, art. 292.
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with jurisdiction over “any disputes” concerning an investment would then seemingly
depend on whether the dispute settlement provisions under Article 3 of the 1965
Agreement are exclusive in nature, as well as on whether the stipulations in Article
2 of the 1965 Agreement are of such a legal nature that they create legal entitlements
to the benefit of Japanese companies. As already noted above, the language of Article
2 is equally capable of accommodating the latter reading, whereas Article 3, though
providing in mandatory terms that disputes “shall be referred for decision to an arbi-
tration board composed of three arbitrators”, does not otherwise suggest that such a
stipulation would operate to the exclusion of other dispute settlement mechanisms.
On the face of it, the affected companies could thus also be in a position to pursue
the direct route—provided, of course, they are able to invoke the protection of an
investment treaty with a broadly formulated dispute settlement clause.

IV. REMEDIES AGAINST WRONGFUL JUDGMENTS

The question that finally needs to be considered concerns the remedies that an invest-
ment tribunal established pursuant to an applicable investment treaty could eventu-
ally provide were it to find that the Korean Supreme Court’s judgments are not in
conformity with the treaty’s investment protection disciplines or otherwise in viola-
tion of the 1965 Agreement. The essential principle in that respect is, of course, the
one enunciated in the Factory at Chorzéw case, that a “breach of an engagement
involves an obligation to make reparation in an adequate form” and that such repar-
ation “must, as far as possible, wipe out all the consequences of the illegal act and
re-establish the situation which would, in all probability, have existed if that act
had not been committed”."*?> The adequate form of reparation will depend on the
concrete circumstances of each case and the precise nature and scope of the injury.
That also means that the type of obligation violated will be determinative as to
whether the impugned judgment would have to be vacated. The IC], for example,
has drawn a distinction between situations where a judgment was defective as a result
of the courts’ failure to respect obligations of a procedural nature, and those where a
judgment was contrary to a substantive rule of international law. Only in the latter
case has the Court considered the most appropriate form of reparation to consist of
the impugned measure being vacated, so that it ceases to have effect.”"#

113. Factory at Chorzéw (Germany v. Poland), Jurisdiction, Judgement, 26 July 1927, [1927] P.C.L]. (ser.
A) No. 9 at 21; and Factory at Chorzéw (Germany v. Poland), Judgement, 13 September 1928,
[1928] P.C.L]J. (ser. A) No. 17 at 47.

114. Arrest Warrant case, supra note 21 at 31—2, paras. 75—6; and Jurisdictional Immunities case, supra
note 21 at 154-6, at para. 139. Contrast with Avena and Other Mexican Nationals (Mexico
v. United States of America), Judgement, 31 March 2004, [2004] I.C.J. Rep. 12 at 59-60, paras.
121-2, where the Court identified the internationally wrongful acts committed by the US to consist
in the failure of its competent authorities to inform in the context of domestic court proceedings the
Mexican nationals concerned, to notify Mexican consular posts, and to enable Mexico to provide
consular assistance, as required by the Vienna Convention on Consular Relations. The Court, how-
ever, refused to uphold the ultimate convictions or sentencings of those individuals, which resulted
from the faulty procedure, as themselves wrongful. In the view of the Court, since it was for the
US courts to determine whether, in the causal sequence of events, the violations in question ultimately
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Yet, one would be hard pressed to find in the practice of international courts and
tribunals decisions directly annulling or setting aside domestic judgments that had
been found to be wrongful.'*’ International adjudicators have by and large avoided
directly proclaiming the impugned domestic judicial decisions to be without effect.
The ICJ, in particular, has been very careful in imposing measures that would be
intended to directly interfere in states’ domestic legal orders, preferring instead to
order the respondent states to take steps, by means of their own choosing, to ensure
that the decisions or orders emanating from their own courts ceased to have effect,
both in the domestic legal order, and transnationally.*® International investment tri-
bunals adopted a similarly deferential approach. The Tribunal in the Chevron/Texaco
v. Ecuador case (2018) considered that it lacked “the power to annul” the Ecuadorian
Judgment it had found to amount to a denial of justice. Whilst noting that the
Judgment existed as “a concrete fact under Ecuadorian law” and that it also had
“a legal effect and resulting consequences under international law”, the Tribunal
explained that “the remedy of annulment, as such, lies with the Respondent’s internal
law”, but that as “an international tribunal” it had “the power to order the
Respondent to take steps to secure that result”.”*” The Tribunal in ATA v. Jordan
(2010) took a somewhat different approach. Whilst similarly not interfering with
the original domestic judgment that had been found to amount to a violation of
the applicable investment treaty, the Tribunal made an order that had the effect of
reinstating the contractual right to arbitration that had been wrongfully extinguished
by the impugned judgment.”*®

In terms of remedies, the advantage provided to the Japanese companies by invest-
ment treaty arbitration are therefore obvious. Not only could they count on compen-
sation in the event that the damage suffered turns out to be the result of an
internationally wrongful act occasioned by the improper conduct of Korean courts.
Investment tribunals are also capable of ordering the Korean state to take all neces-
sary measures to have the judgments adversely affecting their investments cease to
have legal effects, which would be equivalent to having the impugned judgments
quashed.

led to the convictions and severe penalties of the individuals, the appropriate remedy for those viola-
tions consisted in an obligation on the US to permit review and reconsideration of the individual cases
by the US courts. For similar considerations, see Jadhav Case (India v. Pakistan), Judgment, 17 July
2019, [2019] I.C.J. Rep. 418, at 455, paras. 136—7.

115. An exception perhaps is the 1930 Award in the Martini case, supra note 58 at 584—5, where the
Arbitral Tribunal—noting that the domestic judicial decision which had been found to be tainted
with manifest injustice imposed certain obligations of payment upon the Martini Company, which
still existed under Venezuelan law—“decided” in the operative part of the Award that Venezuela
was “bound to recognize, as a right of reparation, the annulment of the obligations of payment
imposed upon the Martini Company™.

116. See Arrest Warrant case, supra note 21 at 31—2, para. 76; and Jurisdictional Immunities case, supra note
21 at 153—4, para. 137. See also Immunity from Legal Process, supra note 20 at 89—-91, para. 67.

117. Chevron/TexPet, supra note 15 at para. 9.14.
118. ATA Construction, supra note 83 at 67-8, para. 133.
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V. CONCLUSIONS

The availability of investment treaties has opened up an additional avenue for private
actors to seek redress against domestic courts’ judgments considered adverse to their
interests; an avenue that has proven to provide concrete and effective remedies. The
purpose of investment arbitration may not have been to provide a supranational
instance of appeal against decisions of host states’ courts. But it is certainly its proper
task to determine whether the conduct of host state organs, including judicial ones,
conform with the standards of treatment to which states have subscribed in their
investment treaties, and by necessary implication, to correct wrongs suffered at the
hands of those organs acting in contravention of those standards. As the present con-
tribution has demonstrated, some of those standards of treatment may be capable of
enabling Japanese companies to offset the adverse consequences of the lawsuits that
were brought against them in Korean courts by the victims of forced labour.
Whether or not such a development is desirable is not the intention of this contribu-
tion to answer. What is certain, however, is that Korea would be better off if the issue
of forced labour is resolved with Japan directly; hopefully then in a way that would
also benefit the actual victims of forced labour. Recent reports on the two govern-
ments discussing a plan to accommodate compliance with the 1965 Agreement and
respect for the Korean courts’ rulings is a welcome development in that respect.”*?

119. See “Tokyo and Seoul Struggle for Compromise on Wartime Labor Issue” Nikkei Asia (26
September 2020), online: Nikkei Times: <https://asia.nikkei.com/Spotlight/Comment/Tokyo-and-
Seoul-struggle-for-compromise-on-wartime-labor-issue>.
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