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3.1 Introduction

On board of a Finnair flight, in October 2021, the seat pocket contained
Finnair’s flight menu, advertising products available for on-board pur-
chase. The products on offer were standard enough: coffee and tea, sodas,
snacks, and beer and wine. The (exorbitant) price level too was not very
surprising. But what was surprising was a small-print disclaimer: having
first stated that prices and selection may be subject to change, it continued:
‘Finnair is not responsible for misprints.”” On some level, this is under-
standable: the printing has probably been outsourced to a sub-contractor,
or perhaps even to a sub-contractor of the sub-contractor, or a further
sub-contractor thereof. At some point it becomes difficult to keep track,
even for the original assignor. On the other hand: the flight is a Finnair
flight; the menu is offered by Finnair, and the goods are purchased from
Finnair flight attendants — why shouldn’t the proverbial buck stop with
Finnair? And if not with Finnair, then with whom? If there were a mis-
print, to whom should the passenger complain?

What applies to many business settings these days, characterized by the
involvement of multiple actors in global supply and value chains and joint
ventures, also applies to politics generally, and therewith to international
organizations and their activities — including an organization such as the
International Organization for Migration (IOM). Often enough, inter-
national organizations are involved in projects together with a multitude
of other actors, some closely related to them (their member states, for
instance), others more distant, from other international organizations2

! Finnair, ‘For Your Delight: Refreshing Drinks and Tasty Snacks’.
% See, e.g, Megan Bradley, The International Organization for Migration: Challenges,
Commitments and Complexities (Routledge 2020).
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and funders to co-financiers to service-providers.” And this cannot but
affect the topic of the accountability of international organizations, all the
more so as shifting responsibility onto others is a useful strategic device.
In what follows, I will first set out why international organizations law
has difficulties handling accountability, delving a little into the history
(Section 3.2) and epistemology of international organizations law (Section
3.3). Sections 3.4 and 3.5 take a more in-depth look at the most authorita-
tive accountability regime, the ARIO, developed by the International Law
Commission; succeeded by a closer look at the mechanisms available at
IOM (Section 3.6). Section 3.7 concludes.

The argument I will make is a general argument, equally applicable
(mutatis mutandis) to IOM as to the World Bank, or the World Health
Organization or even the European University Institute. While it is argu-
able that IOM has no strong human rights protection or humanitarian
mandate, this circumstance alone is unlikely to affect its legal account-
ability — the problems with accountability of international organizations
under international law go much, much deeper. And by legal account-
ability (not quite a term of art perhaps), I mean something like utilizing
a (more or less) legal mechanism to test the acts of an international orga-
nization against (more or less) legal standards. This may be done before
a court, but may also involve internal accountability mechanisms. Those
standards, in turn, do not simply comprise the entire corpus of interna-
tional law, but are limited, it is generally agreed, to the treaties that inter-
national organizations are parties to, to international legal rules that have
become internalized, and to the ‘general rules of international law’.* There
is consensus that this is an authoritative enumeration, but precious little
agreement on what this entails (it will be further discussed below).

3.2 The Vacuum Assumption

The accountability of international organizations under international
law has proved a difficult topic, albeit of relatively recent provenance.
For more than a century, from the 1860s to the 1980s, the topic did not
exist. International organizations were supposed merely to interact with

w

IOM derives much of its income from providing services: see Jan Klabbers, ‘Notes on the
Ideology of International Organizations Law: The International Organization for Migration,
State-making, and the Market for Migration’ (2019) 32 Leiden Journal of International
Law 383.

* Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory
Opinion), [1980] ICJ Reports 73 para 37.
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their member states: legally as well as theoretically, a vacuum was drawn
around the relationship between international organizations and their
member states, and the idea of holding international organizations to
account simply never came up, at least not with respect to third parties.
After all, since international organizations were not supposed to deal with
third parties, issues of accountability towards third parties could not logi-
cally arise — quod erat demonstrandum. While some organizations were
created to take care of individuals, those individuals were conceptualized
as merely the objects of organizational activity — not as interlocutors or
partners in any meaningful way.

There was only one exception, and it was not immediately related to
third parties: member states could control their organization, if only
they could muster the unity to suggest that the organization had over-
stepped its powers, acted ultra vires, or maybe violated some internal
rule or other. This way of thinking was behind the 1962 Certain Expenses
opinion of the International Court of Justice, with France and the USSR
contesting the legality of peacekeeping ‘recommended’ by the General
Assembly (GA) of the UN. This, they claimed, effectively meant the GA
had been acting ultra vires, and how could states be expected to help
finance ultra vires activities? The ICJ disagreed, but without taking a
firm principled stand: activities ultra vires the GA could still be intra
vires the UN at large, and thus could be viewed as legitimate expenses,
to be provided for under the regular UN budget. Whether peacekeep-
ing was ultra vires the UN itself was a question not further addressed,’
and the idea that the GA could sponsor peacekeeping was in line, the
Court suggested, with the idea that the UN Charter merely assigned
‘primary responsibility” for peace and security to the Security Council.
And this made it possible to suggest that the GA exercised a secondary
responsibility.®

So, the member states can hypothetically control the acts of their inter-
national organizations: if the members together disapprove of an action
or a policy, then the organization can be compelled to mend its ways.

w

Peacekeeping can no doubt be justified on the broad reading of the implied powers doctrine
developed earlier by the ICJ in Reparation for Injuries Suffered in the Service of the United
Nations [1949] IC] Reports 174 - but it is a little awkward to base so fundamental an activity
on a power not expressly conferred, but implied. For more on the implied powers doctrine,
see Jan Klabbers, An Introduction to International Organizations Law (4th edn, Cambridge
University Press 2022).

Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter) [1962] IC]
Reports 151.

o
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There are two obvious drawbacks though. The first is that for this to work,
the members must all sing from the same hymn sheet: if only one or two
think the organization does wrong, then control will be out of reach. What
then typically happens is that individual member states take the law in
their own hands and try to exercise political pressure. This may take place
by withholding their contributions (a weapon all the more potent when
the organization is hugely dependent on a single member state, as with
IOM vis-a-vis the United States’); by threatening to withdraw from the
organization® or even by ousting the director-general.” And then there
are other pesky ways to make life difficult: delaying visa applications for
organization staff, not allowing aircraft to land or not allowing staff or
management into the country, that sort of thing.

The second drawback is that this form of control still assumes the vac-
uum drawn around the organization and its member states: it is of little
use to third parties in terms of their ability to demonstrate or advance
their own accountability claims. An international organization breach-
ing a treaty commitment towards a third party, or a commercial agree-
ment with a service provider, will not, given the assumed vacuum, incur
accountability. And even more seriously, when the organization commits
a wrong to an individual, it has historically proven difficult to address the
matter, let alone to find redress. This is partly a matter of immunities law
(international organizations can typically invoke immunity for their offi-
cial acts, and are not afraid to do so), but it goes deeper: in a setting where
there exist no third parties, with a legal system which cannot think about
third parties, accountability towards third parties will remain elusive."

7 In 2019, IOM received almost 600 million USD from the US as voluntary contribution,
most of it earmarked. The second biggest donor was the UK, at a little under 100 mil-
lion USD. See IOM, 2019 Annual Report of the Use of Unearmarked Funding’ (2020)
<www.iom.int/sites/g/files/tmzbdl486/files/our_work/ICP/DRD/2019-report-use-of-
unearmarked-funding-final.pdf> accessed 17 May 2022.

Sweden was noted to have withdrawn from IOM’s predecessor Intergovernmental
Committee for European Migration in 1961, though without any reason being given:
see ‘Intergovernmental Committee for European Migration’ (1962) 16 International
Organization 663, 664.

This was the fate of Mr José Bustani, erstwhile director-general of the Organization for
the Prohibition of Chemical Weapons. See further Jan Klabbers, “The Bustani Case before
the ILOAT: Constitutionalism in Disguise?’ (2004) 53 International and Comparative Law
Quarterly 455.

Whether the dream itself is a dream worth having is a different matter: see Jan Klabbers,
“The Love of Crisis’ in Jean d’Aspremont and Makane Mbengue (eds), Crisis Narratives in
International Law (Martinus Nijhoft 2021).
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Against this background, it is no coincidence that the first academic
attempts to come to terms with the accountability of international orga-
nizations remained unsuccessful. Attempts in the 1950s by Eagleton'' and
by Ginther' in the 1960s came to naught (although Ginther coined the
glorious term Durchgriffshaftung - literally, something like ‘see through
responsibility’ - to discuss the responsibility of member states for acts of
the organization'), and quickly moved to the possible responsibility of
member states for acts of their organizations. For while practically speak-
ing, international organizations can and do affect third parties, the law
had no way of handling this, so the idea that international organizations
could be accountable in their own right, in their own name, as indepen-
dent actors with their own international legal personality, just did not
arise. And it could not even arise: in a rather literal sense, the thought had
not yet been thought."

That this situation was problematic became clear with the International
Tin Council (ITC) litigation in the mid-1980s. The ITC, an interna-
tional organization based in London, became insolvent; banks and oth-
ers claimed their money back; the ITC was unable to make good on its
loans, and as a result several creditors started proceedings against the
ITC’s member states. This however, was unsuccessful before the UK
courts (where the litigation played out): if international organizations are
separate persons, it follows that their accountability is separate from that
of their member states. Accordingly, member states cannot be held liable
for the acts of their international organizations. The ITC litigation made
waves: the legal discipline started to realize that international organiza-
tions could actually do wrong in their own name - in this case, defaulting
on debts — and perhaps it is no coincidence that the wake-up call related
to large sums of money rather than the suffering of ordinary people. And
there was nothing the law could do about it — or was there?

Clyde Eagleton, ‘International Organization and the Law of Responsibility’ in Recueil des
Cours: Collected Courses of the Hague Academy of International Law (1959/ I).

Konrad Ginther, Die vilkerrechtliche Haftung internationaler Organisation gegeniiber
Drittstaaten (Springer 1969).

A morerecentapproach aims to hold member states responsible for their voting behaviour
within international organizations. Exemplary is Ana Sofia Freitas de Barros, Governance
as Responsibility: Member State Participation in International Fincancial Institutions and
the Quest for Effective Human Rights Protection (Cambridge University Press 2019).

The example of the EU does not falsify this claim: the EU was always set up as an excep-
tional entity, typified as ‘supranational’ precisely because it could affect the rights of third
parties, including steel industries and coal mine operators as early as the 1950s. This is
precisely why the EU is unrepresentative of the genus ‘international organization.’
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Various pens were moved, first of all to confirm the position that mem-
ber states are and should be shielded.” Others went a bit further and
started to explore arguments of principle'® and, more inductively, the rel-
evant case law of international and domestic tribunals.”

Others started to search for administrative precepts which could pos-
sibly be applied to instances of global governance, including the acts of
international organizations. Most prominent among these is the Global
Administrative Law approach (GAL), tapping into administrative law
thinking in the hope of finding ideas that could be used in the ‘global
administrative space’: this would include such ideas as participation in
decision-making, providing reasons in judicial judgments, and using pro-
portionality." Still, this did not solve all issues, partly because in order
to hold international organizations to account, there must be standards
according to which they can be held to account. Borrowing administra-
tive principles from European and US traditions was considered a bit too
Western-centric, and even within Europe there are fundamental differ-
ences about the role and function of public law: some view public law
largely as a check on overzealous governance while others view it rather as
enabling governance.” Moreover, the GAL approach remained unable to
resolve one of the fundamental issues: why, unlike states, are international
organizations bound to respect rules they have not consented to?

Even theILC, never the mostagilebody, stepped in, and between 2001 and
2010 developed a regime on the international legal responsibility of inter-
national organizations, the Articles on the Responsibility of International
Organizations (ARIO). And the ILC put its finger on the sore spot. It sug-
gested, sensibly enough, that organizations should be held responsible for
their internationally wrongful acts, and these are thought to consist of two
elements: a violation of an international legal obligation incumbent on the

See generally Klabbers, An Introduction to International Organizations Law (n 5) Chapter 14.
Moshe Hirsch (ed), The Responsibility of International Organizations toward Third Parties
(Martinus Nijhoft 1995).

Pierre Klein, La responsabilité des organisations internationales dans les orders juridiques
internes et en droit des gens (Bruylant 1998).

A manifesto is Benedict Kingsbury, Nico Krisch and Richard Stewart, “The Emergence of
Global Administrative Law’ (2005) 68 (3/4) Law and Contemporary Problems 15; see also
Armin von Bogdandy and others (eds.) The Exercise of Public Authority by International
Institutions (Springer 2010). GAL is applied to UNHCR in Mark Pallis, “The Operation
of UNHCR’s Accountability Mechanisms’ (2005) 37 New York University Journal of
International Law and Politics 869.

1% Carol Harlow ‘Global Administrative Law: The Quest for Principles and Values’ (2006) 17
European Journal of International Law 187.
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organization that is attributable to the organization. Both elements prove
to be extremely difficult. This raises a further question, to be discussed in
Section 3.3: why is international organizations’ accountability so difficult?

The very term ‘accountability’ (and related terms like ‘responsibility’
or liability’) already carries a strong suggestion that the entity concerned
has done something questionable. At issue is the control of the acts of
the organization, but whereas ‘control’ is a relatively neutral, unloaded
term that at most suggests that the organization needs someone in charge,
accountability and related terms are considerably more politicized. Put
differently, the very term ‘accountability’ presupposes what often needs
to be proven: that international organizations do wrong - ‘control’, by
contrast, raises the possibility of wrongdoing, but without having reached
that conclusion just yet.

Furthermore, accountability (and related terms) is usually backwards-
looking: it makes sense to speak of controlling what an international
organization plans to do tomorrow, but it makes less sense to speak of
holding it accountable for what it plans to do tomorrow. Linguistically,
it would seem odd to incur accountability for something that has not yet
taken place, although in pledging to respect particular principles, such as
human rights and humanitarian standards, international organizations
create expectations regarding their future behaviour, and may be called
to account for deviations from these commitments. The point for present
purposes is not that the term accountability is out of place - it is merely to
suggest that the term itself is based on certain assumptions which may or
may not withstand further scrutiny.

Relatedly, the question arises of what and whose standards are consid-
ered of relevance. The ILC focuses on international legal obligation, and
that is fine as far as things go. But different constituencies might rely on
different and possibly contradictory standards of accountability, reflect-
ing their own policy preferences. Put concretely, donors to specific IOM
projects may rely on different standards than migrants do, whose priori-
ties may also differ from those of the member states collectively and from
those of (often foreign-based) civil society organizations.?® This is likely to

2 Ruth Grant and Robert Keohane, ‘Accountability and Abuses of Power in World Politics’
(2005) 99 American Political Science Review 29. On the relationship between IOM and
international human rights advocacy NGOs, see Angela Sherwood and Megan Bradley,
‘Holding IOM to Account: The Role of International Human Rights Advocacy NGOs’ in
Megan Bradley, Cathryn Costello and Angela Sherwood (eds), IOM Unbound? Obligations
and Accountability of the International Organization for Migration in an Era of Expansion
(Cambridge University Press 2023).
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result in confusion and a leaking away of accountability — how to decide
whose preferences weigh heavier?

Relatedly, it makes sense to think that organizations should be held
responsible for misconduct, but often the problem lies elsewhere: it is often
claimed that the organization should be held accountable for acts done in
the course of doing its job. This comes in broadly two variations. First, in the
exercise of a task, the organization can stumble on other, external, standards,
to which it may or may not be bound as a matter of law. The classic example
is the lengthy discussion about the World Bank and human rights, with the
Bank caught between its own constituent instrument and a number of other
possible standards supported by different stakeholders. This applies also to
international organizations which have publicly stated to respect human
rights, as IOM has done, unless one could claim that the human rights at
issue are peremptory norms of international law (jus cogens). This may
apply to some human rights norms (the torture prohibition, e.g. or the non-
refoulement rule), but is unlikely to apply to most human rights norms. The
netresult then is a conflict of norms, and those often defy easy solutions, even
if formerly external standards are transformed into ‘internal rules’. They will,
often enough, need to be balanced against other international rules.

The second scenario is where the organization causes damage (or con-
tributes to it), without violating any particular international legal obliga-
tion. Here a standard scenario is that of the UN inadvertently bringing
cholera to Haiti. The UN may have made some debatable decisions, such
as contracting a local waste management company, likely for cost reasons.
And most assuredly the UN should have issued an apology for a catas-
trophe happening on its watch. Still, it seems to have followed its own
procedures for preventing the spread of communicable disease which had
been working quite well for half a century, with a three-month window
between testing and deployment. At worst (and not very plausibly, given
the existence of these procedures), the UN can be accused of negligence,
but how to give this hands and feet in international law? To some extent,
this gets done by invoking an obligation to exercise due diligence, but due
diligence itself remains rather elusive contents-wise, and it often remains
unspecified why, as a matter of positive law, international organizations
would be under an obligation to exercise due diligence.”

2! Recent international law scholarship has started to investigate due diligence. Examples
include Neil McDonald, ‘The Role of Due Diligence in International Law’ (2019) 68
International and Comparative Law Quarterly 1041; Samantha Besson, ‘La due diligence
en droit international’, in Recueil des Cours: Collected Courses of the Hague Academy of
International Law (2020).
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3.3 Tropes Underlying the Law

As noted, international organizations were imagined as entities without
external relations, let alone legal interactions with third parties. Whether
this was ever tenable is beside the point (and really, it never was tenable),
but what is relevant is that this became a very strong assumption — where
actors were not expected to interact with the outside world, the legal
system need not make arrangements for this; and by the time external
engagement became topical, the vacuum assumption was firmly in place.

Behind the accountability discussion lie deeper tropes. If there is a
tension between external standards and the mandate of an international
organization, why not simply settle this in favour of external standards?
After all, that is what happens with states: states cannot use their internal
set-up as an excuse for violating international law. So why are things dif-
ferent with respect to international organizations?

Here the topoi underlying international organizations law make an
appearance.”? When international organizations are discussed, the adjec-
tive gets emphasized: international organizations are viewed as manifesta-
tions of the ‘international’, rather than as a particular kind of ‘organization’.
Doing so taps into a number of related tropes. First, for many (and espe-
cially international lawyers), the ‘international” has a specific attraction.
The ‘international’ is somehow regarded as superior to ‘parochial’, interna-
tionalism is considered better than nationalism. International lawyers are
not alone in this: the thought can be traced back centuries, to Kant® and
many writing before him. Few might opt for world government, but some-
how internationalism is synonymous to peace, to harmony, to universal
understanding.

This in turn borrows from a deeper idea: cooperation is considered
superior to the absence of cooperation. Whether the proposition is gener-
ally tenable, is debatable (torture too depends on many people working
together®*), but for that no less forceful. Without cooperation, life would
be ‘nasty, brutish and short’. The topos is a strong one, deeply engrained
and embedded in political thought. And that entails that for international

2 My thinking here has been strongly influenced by Kratochwil. See Friedrich V Kratochwil,
Rules, Norms and Decisions: On the Conditions of Practical and Legal Reasoning in
International Relations and Domestic Affairs (Cambridge University Press 1989); Friedrich
V Kratochwil, Praxis: On Acting and Knowing (Cambridge University Press 2018).

2 Immanuel Kant, Zum ewigen Frieden (Reclam 1984 [1795]).

% Rebecca Gordon, Mainstreaming Torture: Ethical Approaches in the Post 9/11 United States
(Oxford University Press 2014).
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lawyers, a soft agreement is always preferable to no agreement at all: voila
the most obvious explanation for the popularity of ‘soft law’.** And inter-
national organizations, as manifestations of international cooperation,
can accordingly do little wrong — almost literally.

With respect to international organizations, there is a further topos
to consider: the idea that ‘the end justifies the means’. This applies with
particular force to international organizations; these, after all, are almost
by definition set up to reach a certain end. The very core of international
organizations law is that they exercise a function, a task, set to them by
their member states. This even applies to organizations whose goal is very
abstract and somewhat contested: think of the European Union’s goal of
becoming ‘an ever closer union’. This is impossible to demarcate with any
precision, but important it is nonetheless considered to be.

It is no coincidence that Jellinek, writing in 1882, used the term
Verwaltungszweck to discuss international organizations, with the word
Zweck translating as goal, or end. International organizations have an
end (as organizations generally cannot work without a goal or telos*),
and whatever contributes to that end should be given pride of place, while
whatever might obstruct the achievement of the end should be brushed
aside. Previous generations have intuitively recognized this, and have
used biblical imagery to underscore the point. Claude gave his highly
popular post-war textbook on international organizations the title Swords
into Plowshares, in one linguistic stroke summing up the idea that peace-
ful order can be born out of the anarchical international society if only
we let international organizations do their job.” And Singh, a future
President of the International Court of Justice, even went one better,
attributing to international organizations generally a crucial role in the
‘salvation of mankind’.?® The message is clear: let international organiza-
tions do what they were set up to do, and the world will be a better place.*’
The idea holds a strong place in the collective minds of specialist lawyers:

» See C M Chinkin, “The Challenge of Soft Law: Development and Change in International
Law’ (1989) 38 International and Comparative Law Quarterly 850.

% Seumas Miller, The Moral Foundations of Social Institutions (Cambridge University Press
2010).

7 Inis Claude, Swords into Plowshares: The Problems and Progress of International
Organization (2nd edn, Random House 1959).

8 Nagendra Singh, Termination of Membership of International Organisations (Stevens
1958) vii.

¥ Jens Steffek, International Organization as Technocratic Utopia (Oxford University Press
2021).
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international organizations should act without impediments because
they will bring us the salvation of mankind - and who would possibly
want to stand in the way? This is irrespective of the precise international
organization concerned: the oil cartel that is OPEC or the military alliance
of NATO benefit from the positive image of international organizations
founded on the above-mentioned tropes, as does IOM. The law has been
unable to differentiate between organizations under reference to their
perceived public ethos, and the precise constitutional mandates do not
alter the picture. The topoi operate at a far deeper level, and even a hypo-
thetical nasty international organization would be considered to manifest
cooperation and represent ‘the international’, although in the case of an
obviously nasty organization one might pause at thinking that the end
would justify the means.

If the above is accurate, then it is no wonder that the law has problems
thinking of international organizations as being accountable to third par-
ties: the end, after all, justifies the means, and the end is considered so
important that a little collateral damage is considered perfectly acceptable.
On this line of thought, if UNHCR runs a refugee camp and decides to
withhold food from those who seem a bit obstinate, that is considered quite
acceptable: the obstinate interfere with the functioning of UNHCR.** And
if the World Bank ends up displacing thousands of people in the name of a
development project, again, the end justifies the means. Most of these topoi
have a natural counterpart (local over global; sometimes cooperation is
bad; some means are intrinsically bad), but the point for present purposes
is precisely that these topoi strongly influenced - and still influence - the
way international lawyers think about international organizations.

3.4 Internationally Wrongful Acts: Some Problems

But even without considering the above topoi, it will be difficult to hold
international organizations to account. There are few institutional exter-
nal arrangements available to enforce such obligations as international
organizations may have. Typically, international organizations enjoy a
large measure of immunity from legal proceedings before domestic courts.
This applies also to IOM, which under Article 23 of its Constitution can
claim a functional level of privileges and immunities. The text is some-
what ambivalent, with paragraph 3 of the same Article suggesting that the

% T borrow the example from Guglielmo Verdirame, The UN and Human Rights: Who
Guards the Guardians? (Cambridge University Press 2011).
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privileges and immunities ‘shall be defined’ in agreements between IOM
and states. This can be seen as meaning that there are no privileges and
immunities in the absence of further agreements, but this is difficult to
reconcile with the wording of paragraph 1, stating that IOM ‘shall enjoy’
privileges and immunities to the extent necessary for its functioning — and
this would seem not to require further action. That said, calling for further
action is functionally expedient, in that positing the absence of privileges
and immunities suggests IOM may sometimes be impeded in its work,
and detailed agreements will contribute to legal certainty.”

Moreover, international organizations cannot be made to appear before
the International Court of Justice (ICJ), as only states can be parties to pro-
ceedings before the Court. And much the same applies to other interna-
tional tribunals. There have been some arbitrations before the Permanent
Court of Arbitration (PCA) involving international organizations, but
the awards have invariably been kept confidential. Hence, it is difficult
to get a sense of which rules were applied, how responsibility (if any) was
conceptualized, et cetera.’? This does little to boost confidence in closing
the widely perceived remedies deficit.”> And sometimes, quasi-judicial
panels are set up to address specific instances or episodes of governance,
or limited aspects thereof: think of the Kosovo Human Rights Advisory
Panel, set up in the aftermath of the UN exercising governmental tasks in
Kosovo, or the EU’s Human Rights Review Panel, accompanying the EU’s
exercise of governmental tasks in Kosovo.* Still, these remain exceptions.

3l The IOM Director General has called for further agreements; see e.g. IOM, “Third Annual

Report of the Director General on Improvements in the Privileges and Immunities
Granted to the Organization by States’ (29 September 2016) IOM Doc. S/19/1. On the other
hand, Italian case-law granting immunity to IOM seems to have relied either on Article 23,
paragraph 1 or on a customary grant of functional immunity: see Ricardo Pavoni, ‘Ttaly’,
in August Reinisch (ed), The Privileges and Immunities of International Organizations in
Domestic Courts (Oxford University Press 2013) 162.

See, e.g. International Management Group v. European Union, represented by the European
Commission (2017-04) PCA <https://pca-cpa.org/en/cases/158/> accessed 17 May 2022.
See generally on the remedies deficit, Carla Ferstman, International Organizations and the
Fight for Accountability: The Remedies and Reparations Gap (Oxford University Press 2017).
For brief discussion, see Agostina Latino, ‘Chronicle of a Death Foretold: The Long-term
Health Impacts on Victims of Widespread Lead Poisoning at UN-run Camps in Kosovo’,
in Stefania Negri (ed), Environmental Health in International and EU Law (Routledge
2019). The EU of course has its own judicial mechanisms to review acts of the EU adminis-
tration, but even here it is not always clear how and when the standards of review are based
on international obligations. See further Jan Klabbers, ‘Straddling the Fence: The EU and
International Law’, in Anthony Arnull and Damian Chalmers (eds), The Oxford Handbook
of European Union Law (Oxford University Press 2015).
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For the better part, the options available tend to be internal to interna-
tional organizations: compliance mechanisms, ethics offices, departments
of institutional integrity. Useful as these may be,* they remain internal
mechanisms, typically testing the activities of the organization concerned
against internal standards. These standards may, but often do not, reflect
international legal standards.’® But even if it were possible to identify
available remedies, two problems of a more principled nature remain. The
first of these pertains to the basis of obligation in international law when
it comes to international organizations; the second concerns attribution.

The various attempts to formulate accountability standards for inter-
national organizations invariably have problems in coming to terms with
the basis of obligation. The ILC’s ARIO specify that international organi-
zations can only be held responsible in international law for their inter-
nationally wrongful acts, consisting of two elements: a violation of an
international legal obligation incumbent on the organization, and attrib-
utable to the organization. And this raises two obvious questions: how do
organizations incur international legal obligations, and when exactly are
acts attributable to them? ARIO deal extensively with the latter question
(more on this below), but not so much with the former; hence, guidance
must be found elsewhere. In the WHO-Egypt advisory opinion, the ICJ
held in 1980, somewhat in passing, that international organizations incur
international legal obligations in three distinct ways:*’ they are bound by
the treaties they are parties to; by their internal rules (and these may reflect
international law) and by what the Court termed, purposefully one may
assume, the ‘general rules of international law’.8

International organizations conclude a variety of treaties. Nigh-on all
international organizations will have concluded a headquarters agree-
ment with their host state, and many will conclude operational agree-
ments in their spheres of activity: troop-contributing agreements,

% For an empirical study, suggesting that internal mechanisms applying internalized stan-

dards can be useful, in particular if plaintiffs are backed by strong civil society organiza-
tions, see Kelebogilo Zvogba and Benjamin Graham, “The World Bank as an Enforcer of
Human Rights’ (2020) 19 Journal of Human Rights 425.

For an overview, see Jan Klabbers, ‘Self-control: International Organisations and the Quest
for Accountability’, in Malcolm Evans and Panos Koutrakos (eds), The International
Responsibility of the European Union (Hart 2013).

Sometimes these may join forces. For an illustration, see Vincent Chetail, “The
International Organization for Migration and the Duty to Protect Migrants: Revisiting the
Law of International Organizations’, in Jan Klabbers (ed), The Cambridge Companion to
International Organizations Law (Cambridge University Press 2022).

WHO/Egypt (n 4).
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mission agreements and status-of-forces agreements in the case of the
UN; loan agreements in the case of the World Bank, et cetera. But par-
ticipation of international organizations in multilateral treaties of a
quasi-legislative nature is almost non-existent, and even more so if the
EU (the only organization with a proper foreign policy, if it can still be
considered an international organization to begin with) is excluded.
International organizations are neither parties to human rights treaties,
nor to humanitarian treaties or to environmental protection treaties.*
And what applies to international organizations generally, applies to
IOM as well - it is not a party to any multilateral convention of the sort
mentioned above.

It is not uncommon for international organizations to have internal
instruments reflect international law. The World Bank will generally
be mindful of human rights (as will other international organizations:
very few of them commit torture, practice slave labour, or stifle free-
dom of religion), while the UN Secretary General in the 1990s issued a
Bulletin declaring that the UN will apply the ‘ftundamental principles and
rules’ of international humanitarian law.*’ Laudable as the latter may
be, it nonetheless provides the UN with considerable wriggle room in
concrete cases: it is not bound by the letter of the Geneva Conventions.
Potentially important for present purposes, moreover, is that in 2013 the
UN adopted a Human Rights Due Diligence Policy (amended in 2015)
which, so it is argued, ought to be respected by entities related to the UN,
including IOM.*

The most controversial source listed in the WHO-Egypt opinion, how-
ever, is the reference to the ‘general rules of international law’. Many
observers have taken this as a reference to ‘customary international law’,*?

% The one exception to date with respect to human rights treaties is that the EU has joined
the Convention on the Rights of People with Disabilities. In addition, it has joined a fair
number of environmental treaties.

UN Secretariat, ‘Secretary-General’s Bulletin: Observance by United Nations Forces of
International Humanitarian Law’ (6 August 1999) UN Doc ST/SGB/1999/13.

See Helmut Philipp Aust and Lena Riemer, ‘A Human Rights Due Diligence Policy for
IOM? in Megan Bradley, Cathryn Costello and Angela Sherwood (eds), IOM Unbound?
Obligations and Accountability of the International Organization for Migration in an Era of
Expansion (Cambridge University Press 2023).

For one example among many, see Stian @by Johansen, ‘An Assessment of IOM’s Human
Rights Obligations and Accountability Mechanisms’ in Megan Bradley, Cathryn Costello
and Angela Sherwood (eds), IOM Unbound? Obligations and Accountability of the
International Organization for Migration in an Era of Expansion (Cambridge University
Press 2023). See also Andrew Clapham, Human Rights Obligations of Non-State Actors
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but doing so is unpersuasive: had the Court wanted to refer to the entire
corpus of custom, it could have done so explicitly. The better view is that
the Court’s words refer to the ‘secondary rules’ of the legal system: those
addressing the creation and application of primary rules.*’ It would be
difficult to imagine that international organizations could escape from
general notions of treaty-making, or the general rules on jurisdiction; but
it is also unlikely that, e.g. the International Civil Aviation Organization
would be bound by the entire corpus of customary international law,
regardless of whether it has in some way consented.** The one possible
exception is jus cogens (peremptory norms from which no derogation is
permitted, such as the prohibition of genocide), but this follows from the
very nature of jus cogens: it has to be binding on all actors, including inter-
national organizations; otherwise it cannot be considered jus cogens.

If the basis of obligation is difficult to capture, no less problematic
is the idea of attribution. To put it bluntly: international organizations
rarely have their own police officers, customs officers, and the like: they
often depend for implementation of action on cooperation by their mem-
ber states. Plus, in turn, their decisions are often traceable to some or all
member states, and could (generally) not be taken without some member
state involvement. At the very minimum then, international organiza-
tions can rarely act in full independence from member states. But there
is more to it still: often enough, international organizations participate in
projects in which others also participate. Well-known is the collabora-
tion in the field between IOM and UNHCR, often also involving gov-
ernments and other actors. In a development project, participants may
include private banks, construction companies, local governments, and
multilateral development banks. In other cases, such as peacekeeping, it
may involve not just national troop contingents but also transportation
companies, waste management providers, and yet other participants,
including regional organizations. Hence, it is often difficult, perhaps
impossible, meaningfully to distinguish between the various participants
in attributing behaviour.

(Oxford University Press 2006). A different line of argument is pursued by Kristina
Daugirdas, ‘How and Why International Law Binds International Organizations’ (2016) 57
Harvard International Law Journal 325.

3 The terminology derives from H L A Hart, The Concept of Law (Clarendon 1961).

** Consent to customary rules is largely a theoretical matter (‘tacit consent’), but for that
no less indispensable. See Jan Klabbers, “The Sources of International Organizations” Law:
Reflections on Accountability’, in Samantha Besson and Jean d’Aspremont (eds), The
Oxford Handbook of the Sources of International Law (Oxford University Press 2017).
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3.5 A Bird’s Eye View on ARIO: Answering a Different Issue

The ARIO are based on several assumptions about their practical effect.
Above, it was already noted that they require a violation of an interna-
tional legal obligation incumbent on the organization (rather than its
member states), and this violation must be attributable to the organiza-
tion concerned. Both elements, it was argued above, will rarely material-
ize, and they will even more rarely materialize at the same time.

Some scenarios seem obviously to engage the responsibility of the orga-
nization concerned. One can easily imagine, for instance, that pushbacks
operations engaged in by Frontex, the EU’s border agency, will possibly
engage the EU’s responsibility under international law. Pushbacks may in
certain circumstances violate the prohibition of non-refoulement (often
seen as an example of jus cogens,”” and therefore binding on the EU*),
and Frontex is an agency of the EU - hence, responsibility is prima facie
likely.”” Likewise, mistreatment of refugees by UNHCR staff or IOM staff
running a refugee camp or similar settlements will prima facie engage the
organization’s responsibility, as will sexual abuse by UN peacekeepers.

And yet, things are not entirely clear. One of the curiosities behind
ARIO is that their application is premised on classical international legal
thinking: Articles 43 to 49, regulating the possibilities for invoking ARIO,
are limited to sketching the circumstances under which responsibility
can be invoked by a state or an international organization. Systemically,
this makes eminent sense: international organizations, by and large, only
hold international legal obligations towards either states or other inter-
national organizations, so it stands to reason that these two categories of
entities are the ones upon which the ARIO are premised. Put differently,
under classic international law as it applies to international organizations,
IOM has the capacity to conclude an agreement with, say, Uzbekistan and
subsequently breach it; and IOM has the capacity to conclude an agree-
ment with, for example UNHCR. And should customary international
law apply to international organizations to begin with, it will be in the

> See Cathryn Costello and Michelle Foster, ‘Non-Refoulement as Custom and Jus Cogens?
Putting the Prohibition to the Test’ (2015) 46 Netherlands Yearbook of International
Law 273.

“ If non-refoulement is not part of jus cogens, the picture may change. The provision is laid
down in the 1951 Refugee Convention, to which the EU is not a party, and for reasons set
out above it is not immediately self-evident that the EU is bound by customary international
law. That said, the Court of Justice of the EU has repeatedly held that the EU is so bound.

7 On attribution, see Roberta Mungianu, Frontex and Non-Refoulement: The International
Responsibility of the EU (Cambridge University Press 2016).
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form of obligations owed towards other states and other international
organizations.*® As a result, it is no surprise that ARIO discuss the circum-
stances in which responsibility can be invoked by directly injured states
and international organizations; that it prescribes that states and organi-
zations give notice when they invoke responsibility; that ARIO refer to
the general admissibility criteria known to inter-state international law
(nationality of claims, and exhaustion of local remedies); that states and
organizations can lose their right to invoke responsibility; that it provides
for invoked responsibility by a plurality of states or organizations; and that
it eventually provides for responsibility to be invoked by states and organi-
zations that are not directly injured. The underlying model is that of clas-
sical international, inter-state, law, which is limited to addressing claims
between states, and to those cases where private complaints come to be
owned by the state of nationality of the complainant. The only concession
concerns the circumstance that under ARIO, international organizations
too can be part of the system, and the only (minor) departure from the clas-
sic model consists of the possibility to invoke responsibility on behalf of the
community interest.

But what has gone missing here is the circumstance that in the twenty-
first century, the most problematic situations are not those where IOM
violates a treaty obligation towards Uzbekistan or UNHCR, but where
organizations exercise public power: where Frontex engages in push-
backs; where IOM runs a migration processing centre; where UNHCR
staff decides on refugee status applications, where the UN exercises gov-
ernance and policing powers.* It is here that ARIO are found wanting,
resting content with the savings clause of Article 50, suggesting that ARIO
is ‘without prejudice’ to entitlements private or legal persons may have
to invoke ARIO. Again, in systemic terms this makes sense, and yet, it
also suggests that when most needed, ARIO retreat. Private persons with
a grievance against an organization need to find another legal basis for
invoking responsibility - the individual having been badly served by IOM
needs to identify a different legal basis. This, in turn, is harmonious with
Article 33 of ARIO, suggesting that rights ‘may accrue directly’ to individ-
uals or legal persons. By way of example, the official ARIO Commentary

*8 Tt is philosophically unclear whether customary law obligations are owed to individuals, to
another state, to states (and/or individuals) erga omnes, or all of the above.

# See also Armin von Bogdandy and Mateja Steinbriick Platise, ‘ARIO and Human Rights
Protection: Leaving the Individual in the Cold’ (2012) 9 International Organizations Law
Review 67.
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mentions obligations of organizations arising out of employment, and the
effects of peacekeepers’ breaches on individuals.”® But this ignores that
while for the former there might be judicial mechanisms available in the
form of administrative tribunals, this does not apply to the latter: con-
fronted with allegations concerning the activities of peacekeepers, inter-
national organizations will be quick to invoke their immunity from suit.
If the first relevant assumption underlying ARIO is the classical inter-
state model of international law, oblivious to the exercise of public author-
ity by international organizations, the second is equally problematic, and
harks back to the problem of attribution. The basic idea, understandable
enough in a liberal society where actors are supposed to be autonomous
and thus to be held responsible for their own actions, is that responsibility
can always be carved up between those participating in a wrongful act. And
in theory, or ex hypothesi perhaps, it can: one can make fine distinctions
and yet finer distinctions about how actors collaborate and how this affects
‘their’ contribution to a wrongful act, and this is precisely what ARIO aim
to do. It contains over a dozen Articles on attribution in one way or another
or, put differently, around 20% of the ARIO is devoted to attribution. The
least problematic of those are Articles 6 through 9, largely addressing the
acts of international organizations themselves and suggesting that acts of
an organization’s organs and agents are attributable to the organization.
Articles 14-19 see to divided responsibility: an international organiza-
tion can incur responsibility for aiding and assisting another entity in com-
mitting a wrongful act - hence, it is not excluded that IOM would incur
responsibility for training the Libyan Coast Guard and providing it with
equipment and infrastructure.” Organizations may also incur responsi-
bility for directing and controlling such an act; for coercing another entity
in such an act; for using member states to circumvent obligations; and
as members of another international organization. And Article 19 under-
lines that this is ‘without prejudice’ to the separate responsibility of other
international organizations or states. The model, therewith, is one of
‘carved-up responsibility’: each and every act can presumably be broken
down into smaller pieces; for some of these the organization will incur
responsibility, for some others a collaborator will incur responsibility.

3% “ILC Articles on the Responsibility of International Organizations’ annexed to UNGA Res

66/100 (27 February 2012) UN Doc A/RES/66/100 (ARIO) plus commentary at 79, com-
mentary to Article 33 para 5.

' As noted in Bradley, The International Organization for Migration: Challenges,
Commitments and Complexities (n 2).
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The same presumption underpins a final set of articles, Articles 58-63,
addressing the partial responsibility of states for the acts of international
organizations and largely mirroring Articles 14-19: aiding and assisting
by states; direction and control by states; coercion by states; circumven-
tion of obligations resting upon states, and express or implied acceptance
of responsibility by states, and again ‘without prejudice’ to the possible
responsibility of the organization concerned or any other state or organi-
zation. The message then is clear: each and every single wrongful act can
be broken down, divided, parcelled out. In aliteral sense, there is no ‘shar-
ing’ of responsibility envisaged, as each participant can potentially be held
responsible for its own contribution. In other words: a scenario in which
IOM helps to run a detention centre in Libya and is financed, in part, by
the EU, would cause serious intellectual difficulties, for how to break this
down into manageable bits of activities that might incur the responsibility
of the various participants?52

Hence, the question arises: how realistic is it to think of parcelled
responsibility? Its provenance is understandable: the philosophical basis
of acceptable politics (and therewith law) is individualist and liberal, and
has been for centuries.” It is considered unfair (with minor exceptions)
to punish A for acts of B or C, and thus there is a strong philosophical
imperative to divide wrongful acts into a multitude of component parts
for which a multitude of different actors can be held responsible. But in
the real world, such clear-cut divisions are not always possible or plausible
and, what is more, many have discovered that this liberalism invites them
to artificially assign tasks to different entities, each with their own sphere of
responsibility — this is how Finnair can claim, selling products on a Finnair
flight and with prices listed on a Finnair menu, that responsibility rests
elsewhere, for responsibility can always be made to rest elsewhere, either
upwards (with the assignor) or downwards (with the sub-contractor).

3.6 An Excursion into IOM Mechanisms

Even though IOM is not legally bound to any human rights conven-
tion, the understanding is that at the very least, by concluding the 2016
IOM-UN Agreement, it bound itself to respect human rights, broadly

32 An attempt to close the gap is André Nollkaemper and others, ‘Guiding Principles on
Shared Responsibility in International Law’(2020) 31 European Journal of International
Law 15.

> Louis Dumont, Essais sur lindividualisme (PUF 1983); Mark Bovens, The Quest for
Responsibility (Cambridge University Press 1998).
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speaking.”* The Agreement provides, after all, in Article 2, paragraph 5
that IOM ‘undertakes to conduct its activities’ in accordance with the pur-
poses and principles of the UN and with ‘due regard to the policies of the
UN furthering’ these purposes and principles, as well as ‘other relevant
instruments in the international migration, refugee and human rights
fields.” What exactly this means in ordinary language is not entirely clear
(and that is probably no coincidence), but at least it would seem to suggest
that IOM has committed itself to act with a human rights sensibility.

In the virtual absence of external accountability mechanisms such
as courts, IOM has developed some internal mechanisms to hold it to
account, but it should be noted here that the term accountability in itself
is versatile, and covers many forms of control.>® Thus, IOM has an Office
of the Inspector-General, which can evaluate the acts of individual IOM
officials®® and is otherwise engaged in auditing IOM’s country offices or
particular policies, but mostly in terms of effectiveness, understood in
terms of whether the policies are effective in achieving their stated aims,
or whether the country offices are run effectively from a bureaucratic
perspective. And this has fairly little to do with how accountability is
usually conceptualized in discourses surrounding international organi-
zations. Similarly, like so many other international organizations, IOM
as an employer has accepted the jurisdiction of the International Labour
Organization Administrative Tribunal (ILOAT), which serves as the tri-
bunal deciding staff disputes for some sixty international organizations.
It has done so since 1999, and has thus far (late 2021) been involved in
around fifty ILOAT cases which, given the circumstance that IOM
employs some 15,000 people, is very decent.”” That said, a report ranking
the internal justice systems of a number of international organizations is
not very impressed: it ranks IOM 29th out of the 35 organizations scru-
tinized, which is all the more problematic, perhaps, as IOM is the fourth
largest employer of the organizations covered.® Either way, its activi-
ties as employer are not directly related to the more usual conception of

> UNGA Res A/70/296, ‘Agreement Concerning the Relationship between the United
Nations and the International Organization for Migration’ (25 July 2016) UN Doc
A/RES/70/296.

What follows is culled from IOM’s website, <www.iom.int> accessed 17 May 2022.

For an assessment of its evaluative work, see Johansen (n 42).

7 TOM, TOM Snapshot 2021’ (2021) <www.iom.int/sites/g/files/tmzbd1486/files/about-iom/
iom_snapshot_a4_en.pdf> accessed 17 May 2022.

International Administrative Law Centre of Excellence, Internal Justice Systems of
International Organisations Legitimacy Index 2018 (on file with the author).
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accountability (focusing on the substantive activities of the organization
rather than its role as employer), and neither is the work of IOM’s Office
of the Ombudsperson.

The closest to accommodating regular accountability concerns at IOM
is the Ethics and Conduct Office, providing counsel, promoting ethical
awareness, reviewing allegations of retaliation and recommending protec-
tive measures. This too is not exactly a promise to act in conformity with
generally accepted human rights standards, but comes somewhat closer.
In order to give effect to this, the IOM website even offers a Confidential
Reporting Form, offering individuals the chance to complain about fraud
and corruption and misuse of resources (again, perhaps more useful to
the organization than to the complainant) but also about harassment,
retaliation and sexual exploitation and abuse.”

In 2020, IOM summarized and streamlined its accountability policies
by means of a newly established Accountability to Affected Populations
framework,* realizing that its activities may have broader effects than
merely on those who benefit from IOM’s work. While the document stipu-
lates to be based on principles such as ‘do no harm’, non-discrimination,
and zero tolerance for sexual abuse and exploitation, at no point does it
claim that IOM will respect particular international legal instruments. The
document comes closest in pledging that IOM’s crisis-related operations
will adhere to ‘the humanitarian principles of humanity, impartiality, neu-
trality and independence in the delivery of its humanitarian response’.®'
When it comes to data protection, moreover, it adheres to its own data pro-
tection principles and those of the UN, rather than those promulgated for
more general use, such as the EU’s General Data Protection Regulation.®

3.7 Conclusion

If and when IOM does wrong, it will be difficult to hold it to account under
international law. This is partly because few external accountability mech-
anisms are available, but the problem (if that is what it is) runs much, much

%% See IOM, ‘Confidential Reporting Form’ <https://weareallin.iom.int/> accessed 17 May 2022.

0 TOM, ‘Accountability to Affected Populations Framework’ (2020) <https://publications
dom.int/system/files/pdf/iom-aap-framework.pdf> accessed 17 May 2022.

%' Ibid, 10.

%2 TOM, ‘Data Protection’ <www.iom.int/ data-protection> accessed 17 May 2022. For useful
general discussion of the possible applicability of the GDPR to international organizations
generally, see Christopher Kuner, ‘International Organizations and the EU General Data
Protection Regulation’ (2019) 16 International Organizations Law Review 158.
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deeper than merely the absence of suitable mechanisms. It is written into
the DNA of international organizations law that accountability will be
difficult to achieve, regardless of the availability of mechanisms, the exis-
tence of privileges and immunities, and related matters. The heart of the
matter is that the underlying framework does not allow for accountability,
from a legal perspective at least: the ‘software’ of putative accountability
schemes is structurally incompatible with the ‘hardware’ of functionalist
legal theory and functionalist international organizations law. Whether
other, perhaps less ‘legal’, mechanisms would fare better remains unclear.
Recognized approaches propagated in the public administration litera-
ture (thinking of IOM as having ‘clients’ that it would be accountable to in
accordance with a market model, for example, or enhancing possibilities
for participation by stakeholders in decision-making and implementa-
tion®®) do not appear to be very practical when it comes to international
organizations generally, and much less so in times of urgency and crisis.

The only possible way out is not to have more rules; is not to have more
tribunals; is not the lifting of immunity; the only way out, instead, is to re-
think international organizations law from the ground up. Neither chang-
ing the IOM Constitution nor creating more internal mechanisms will do
the trick as long as the ‘operating system’ is not capable of accommodating
accountability towards third parties. As long as the law is dominated by the
vacuum assumption, established over a century ago, discussing account-
ability will come to naught. It is only once international organizations are
treated, in law, as the autonomous political actors they are, that discussing
their accountability towards third parties has a chance of success.

In addition, at the risk of sounding Weltfremd, much also depends on
organizational culture: an organization that internalizes a virtuous mind-
set among leadership and staft might be more inclined to behave respon-
sibly than an organization where a ‘Just Do It’ mentality prevails or, worse
perhaps, an organizational culture steeped in harshness and rough com-
petition. The point is familiar from studies on business leadership®, and
may be extended to global governance, including international organiza-
tions such as IOM.%

93 Seminal is Judith Gruber, Controlling Bureaucracies: Dilemmas in Democratic Governance
(University of California Press 1987).

64 Classic is Robert Jackall, Moral Mazes: The World of Corporate Managers (2nd edn, Oxford
University Press 2010).

8 See Jan Klabbers, Virtue in Global Governance: Judgment and Discretion (Cambridge
University Press 2022).
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