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The Principle of Subsidiarity in the
Hague Convention on Intercountry
Adoption: A Philosophical Analysis
Sarah-Vaughan Brakman*

In May  the Hague Conference on Private International Law issued the

Convention on Protection of Children and Co-Operation in Respect of

Intercountry Adoption (hereafter, “the Hague Convention” or HCIA).

The goals of the Hague Convention are to standardize intercountry adoption,

to eliminate the abuse and trafficking of children, to make intercountry adoptions

quicker, and to make it easier for children to have citizenship finalized in their

new countries. Countries that sign the treaty indicate their intention to abide by

its stipulations regarding the regulations on child placement, as well as on the

role of money, the terms of citizenship, and the use of intermediaries.

Countries that become party to the convention through ratification or accession

are under legal obligation to apply the HCIA regulations. As of the time of

this writing, ninety-nine countries are party to the HCIA and three others are sig-

natory states.

Conceptually, the HCIA rests on two ethical principles: the best interests of

children and subsidiarity. Article  of the HCIA states that it was created “to estab-

lish safeguards to ensure that intercountry adoptions take place in the best inter-

ests of the child and with respect for his or her fundamental rights as recognised in

international law.” In this way, the convention builds on other children’s rights
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documents, such as the  United Nations Convention on the Rights of the

Child (CRC) and the  United Nations Declaration on Social and Legal

Principles Relating to the Protection and Welfare of Children, with Special

Reference to Foster Placement and Adoption Nationally and Internationally

(referred to here as the UN Declaration on the Protection and Welfare of

Children). The CRC holds that the rights of children are based on the dignity

of the human person and grounded especially on the unique physical, psycholog-

ical, and mental vulnerabilities that are constitutive of childhood. Article 

declares that “in all actions concerning children, whether undertaken by public

or private social welfare institutions, courts of law, administrative authorities or

legislative bodies, the best interests of the child shall be a primary consideration.”

The preamble of the CRC extends to children the Universal Declaration of Human

Rights, adopted by the UN General Assembly in , by “recognizing that the

child, for the full and harmonious development of his or her personality, should

grow up in a family environment, in an atmosphere of happiness, love, and under-

standing.” The position of the UN declaration, the CRC, and the HCIA is that in

addition to being a matter of children’s rights, it is in a child’s best interest to grow

up in a family.

The second foundational principle of the HCIA is that of subsidiarity. Though

international documents offer no explicit definition of “subsidiarity,” the term

refers to the priority ordering of placements for unparented children. In all doc-

uments, subsidiarity starts with the requirement that attempts be made to reunite

children with their biological parents and, if not possible, then with their biolog-

ical relatives. If placement with relatives is not possible, the next alternative is

adoption within the country of birth. Lastly, there is intercountry adoption

(ICA). As I will explain, there has been disagreement historically about where

alternative domestic care, such as foster care and institutional placement, falls

in the preference ranking—whether before or after ICA. Nonetheless, in all itera-

tions of subsidiarity, domestic adoption always ranks ahead of ICA as a matter of

international policy.

Despite the goal of the HCIA to streamline ICA processes to facilitate safe and

ethical adoptions, there has been a global decline in ICA in recent years. For

example, intercountry adoptions from Madagascar peaked in  (the year the

country ratified the HCIA) at over , but by  the figure had fallen to

fewer than . Additionally, between the years  and  there was a  per-

cent decrease in ICA into the United States from the six leading sending
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countries. The decline is not because most children now live with parents or

because all available children have been adopted in their respective native coun-

tries. UNICEF currently estimates that  million children globally have lost

both parents, though there is reason to believe the number is much higher.

Further, one current estimate of the number of children living in alternative

care situations is . million, though, here again, the number is likely much

higher.

Many factors have likely contributed to the overall decline of ICA. For example,

some countries that are party to the HCIA have halted ICA entirely. This may

have been for political reasons, such as Russia’s ban on adoptions by American

families, or because the country could not yet implement the strict HCIA stan-

dards, such as was the case with Cambodia and Vietnam. Still others have greatly

curtailed ICA in part for reasons of national pride, such as South Korea. Of par-

ticular interest to this essay is that there is some evidence to suggest that one cause

might be subsidiarity itself, in that the priority of domestic adoption might be

imposing limits or delays on ICA. A recent UNICEF study reports that individuals

and agencies in receiving countries have sought to adopt from countries that are

not included in the HCIA “where more children may be ‘available’ because sub-

sidiarity and other protective considerations are applied less strictly.”

In this article I analyze subsidiarity from a philosophical perspective with the

goal of determining whether the priority ranking in favor of domestic adoption

is just. In the next section I describe the meaning and use of subsidiarity in inter-

national child rights documents, specifically the HCIA. In the following section I

analyze subsidiarity as a normative principle regarding child placement. And in

the final section I demonstrate the incongruity between the principle of subsidi-

arity in the HCIA and the principle of subsidiarity traditionally used in social eth-

ics and political philosophy. Appealing to this theoretical version of subsidiarity

reveals at least two significant problems with HCIA placement policy, and as a

result I conclude that subsidiarity in the HCIA must be formally revised.

The Principle of Subsidiarity and the Hague Convention

Neither the UN Declaration on the Protection and Welfare of Children, nor the

CRC, nor the HCIA gives any explicit definition of “subsidiarity”—and in fact

none of them uses the term at all—yet they all describe the preferential ordering

for the placement of children. It was only subsequently issued legal documents
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and guidelines that associated this preference for ordering with the term subsid-

iarity. For example, a  document explaining the HCIA issued by the

Permanent Bureau of the Hague Conference on Private International Law

(HCCH) states that

no adoption within the scope of the Convention shall be granted, either in the State of
origin or in the receiving State, unless the competent authorities of the State of origin
have verified compliance with those specific conditions, i.e. (a) the adoptability of the
child, (b) respect of the subsidiarity principle; (c) the obtaining of the necessary con-
sents of other persons than the child, and (d) if required, the wishes, opinions or con-
sent of the child. Therefore, these conditions represent minimum safeguards that
cannot be disregarded, it being understood that for the granting of the adoption addi-
tional requirements might be imposed by the Contracting State where it takes place.

All subsequent references to the principle of subsidiarity that have been made in

international documents on children’s rights indicate the same priority ranking

for domestic adoption/placement that is implied in the preamble of the HCIA

and stipulated clearly in its Article (b):

An adoption within the scope of the Convention shall take place only if the competent
authorities of the State of origin . . . have determined, after possibilities for placement of
the child within the State of origin have been given due consideration, that an inter-
country adoption is in the child’s best interests.

The HCCH’s Implementation and Operation of the  Hague Intercountry

Adoption Convention: Guide to Good Practice gives the clearest formulation of

subsidiarity available:

“Subsidiarity” means that States Party to the Convention recognise that a child should
be raised by his or her birth family or extended family whenever possible. If that is not
possible or practicable, other forms of permanent family care in the country of origin
should be considered. Only after due consideration has been given to national solutions
should intercountry adoption be considered.

Moreover, the guide effectively defines subsidiarity as a principle meant to imple-

ment the best interests of children. In the guide’s glossary entry for the “Best inter-

ests of the child,” one of the “essential factors” to take into consideration when

determining best interests is “a consideration of national solutions first (imple-

menting the principle of subsidiarity).”

The first preference is the reunification of the child with his or her birth family,

either parents or relatives. This is a generally accepted priority internationally. On
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both moral and legal grounds, birth parents have the right to raise their children.

If they cannot do so and/or they relinquish their rights, biological families (blood

relatives) are considered next because of their objective and subjective connections

with the children. Of note here is the priority given to “national solutions” in the

name of the principle of subsidiarity.

For decades there has been debate about where ICA would appear in the prior-

ity list after domestic adoption. The CRC appears to rank all domestic alternatives,

including foster care and possibly institutional care, ahead of ICA. For example,

Article (b) of the CRC indicates that states “recognize that inter-country adop-

tion may be considered as an alternative means of child’s care, if the child cannot

be placed in a foster or an adoptive family or cannot in any suitable manner be

cared for in the child’s country of origin.” The wording here holds open the pos-

sibility of a “suitable” caring situation in-country other than foster or adoption.

Institutional care, group homes providing family-like care, orphanages, or even

orphan villages might reasonably be thought to fulfill the CRC’s specification

for suitable care. Note also that foster care is not a permanent family. This ambi-

guity regarding the placement priority vividly illustrates what is at stake in

attempts to make sense of subsidiarity. There is evident disagreement at this

stage about how to prioritize in-country institutional care and ICA. This confu-

sion seems to have played a part in the restrictions and even halting of ICA in

some countries. And, in addition to genuine confusion, there are also opposing

political and ethical worldviews about children’s rights.

The publication of The Implementation and Operation of the  Hague

Intercountry Adoption Convention () provided influential clarification as to

the intent of the HCIA regarding in-country, nonpermanent, nonfamily place-

ments versus ICA:

It is sometimes said that the correct interpretation of “subsidiarity” is that intercountry
adoption should be seen as “a last resort.” This is not the aim of the Convention.
National solutions for children such as remaining permanently in an institution, or hav-
ing many temporary foster homes, cannot, in most cases, be considered as preferred
solutions ahead of intercountry adoption. In this context, institutionalization is consid-
ered as “a last resort.”

This statement and more recent information about the history of the drafting of

the HCIA lends weight to the view that ICA is intended to follow directly after

domestic adoption and before nonadoption domestic alternatives.
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Regardless of the legal confusion, the ethical argument for why all types of

adoption should come before nonpermanent domestic options finds support in

overwhelming data clearly showing the critical importance for normal human

development of having a consistent single caretaker in the first years of life.

Children who spend their first years in temporary care or serial foster care place-

ments can show significant cognitive, physical, emotional, and social delays in

comparison to children adopted before the age of one and children raised in

birth families. Even years after adoption into a permanent family, the cognitive

development as well as emotional development of people who spent their first

years in alternative care settings “cannot always completely overcome the effect

of early adversity.” Significantly, however, there is “massive catch-up” post-

adoption, thus proving that environment is essential to supporting growth.

According to Rebecca Compton, an academic psychologist who has conducted

an extensive literature review of the effects of adoption on child development,

there is no debate in the medical, social, psychological, and/or developmental

behavioral literature: Adoption is a highly successful path for unparented children,

and in terms of typical child development, it is more successful the younger the

age. Unfortunately, she says, “This ‘earlier is better’ theme, robustly supported

by research, has yet to be fully embraced by individuals and agencies responsible

for developing adoption policies.”

If domestic adoption and ICA both provide permanent families for unparented

children and this is what has been shown to be the best route to human develop-

ment, then it seems to follow logically that there should be no preference indicated

in adoption treatises between either ICA or domestic adoption (with the exception

being if one were more expedient than the other). Yet all international docu-

ments on adoption invoke subsidiarity in either name or substance and clearly

state that children ought to be placed in families domestically, if possible, over

international adoption. This implies that something other than permanent family

placement is at stake in the subsidiarity principle; and evidence suggests that this

other consideration is the concept of cultural, ethnic, and/or racial heritage.

Subsidiarity and the Role of Heritage Rights

To attempt to understand why the HCIA prioritizes domestic adoption over ICA,

let us assume that the convention’s conception of subsidiarity necessarily includes

the view that culture, race, and/or ethnicity is constitutive of the identity of
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children and therefore that ensuring a child born in a culture remains in that cul-

ture is part of what we owe children. The “heritage rights” claim may be under-

stood in two ways. First, it could be a consequentialist claim about the welfare of

children such that we might understand that we act in their best interests emo-

tionally and psychologically when we maintain, promote, and protect their heri-

tage. On this account, placement by ICA is not as “good” for children as

domestic adoption, or it may even entail a harm for them. Second, heritage rights

could be a deontological claim about what is owed children based on their person-

hood, such that if a domestic adoption situation was available for a child and the

child was instead placed through ICA, the child would be wronged, even if the

child was not necessarily harmed. This would be to consider heritage rights as

part of a child’s universal fundamental rights, as, for example, is named in the

CRC. I will consider each argument in turn and argue that in neither case can her-

itage rights be a definitive basis for prioritizing domestic adoption over ICA in

general.

Heritage Rights, Wellbeing, and Harm

Heritage rights may include the consequentialist claim that being removed from

one’s birth culture necessarily amounts to harmful deprivation. There have been

many memoirs and public discussions by adult adoptees detailing everything

from their ambivalence to outright negativity about ICA, largely based on matters

of identity and culture loss. There is no doubt that ICA (as well as transracial

domestic adoption) raises serious challenges for an individual, in addition to

the loss already inherent in adoption. The literature is clear that no matter how

good one’s adoptive home and life have been, many individuals who were adopted

through ICA as children experience a sense of loss or grief, and feel compelled to

find connection with their biological and/or cultural backgrounds. But are such

narratives necessarily consequences of ICA? Further, have they been linked with

negative outcomes for children when they become adults such that ICA itself

may be considered detrimental or perhaps a high-risk factor for detrimental

outcomes?

Compton asks and carefully answers these questions in her review of the liter-

ature on outcomes for children and adults who came into their families via ICA.

Unlike the clear markers for physical, cognitive, social, or emotional development,

it is a thorny consideration to decide what constitutes “harm” when referencing

cultural or ethnic identity. As Compton rightly claims, this is because the question
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of “identity” is fundamentally a value-based one. Consider an example along the

lines of one Compton offers: If an ethnically Armenian three-year-old boy was

adopted from modern-day Turkey and now lives with his French adoptive parents

in France, whether he identifies as Armenian (ethnicity), Turkish (nationality), or

French (citizenship) may depend to a large extent on his own personal views

about what determines identity. And his own personal values may also shape

whether he thinks that not identifying as Armenian is detrimental.

Another way to look at this, says Compton, is to identify markers of a healthy

self-image, notably pride in one’s ethnicity (however one thinks of it) and self-

esteem. Research on self-esteem and ethnicity for adults who were adopted via

ICA does not seem to show a negative correlation. According to Compton,

what the data does show is that those who were adopted transnationally and

who perceive conflict between parts of their cultural identities show indications

of psychological distress. She notes that scholars have extended the concept of

bicultural identity integration, developed in relation to nonadopted individuals

who belong to more than one cultural/racial group, to ICA individuals as well;

and that data seem to indicate that those who see their cultural identities as har-

monious do not show signs of distress.

The implication is that harms experienced by individuals who were adopted via

ICA are not a feature of having been transnationally adopted but rather are related

to something about the specific experience of multicultural integration (or lack

thereof) or are a sequela resulting from specific adoption practices or processes.

In addition, data from transracial domestic adoptions in the United States collected

over the course of twenty-five years shows that children and adults (usually chil-

dren of color adopted by white parents) have overwhelmingly positive outcomes.

In fact, the strength of this data and the large number of children of color waiting

for adoption in the United States helped generate support for the passage of the

U.S. Multiethnic Placement Act of  (amended by the Interethnic Adoption

Provisions of ), which made illegal the practice of “race matching”—that is,

the use of race as a determining basis for child placements.

Yet it might be argued that domestic adoption is better than ICA for two other

reasons. First, domestic adoption may be better able than ICA to provide the cul-

tural or ethnic environment necessary for flourishing. Here, the argument is that

the best interest principle demands priority for domestic adoption because

in-country placement naturally will be better able to promote heritage rights.

Second, others have claimed that parents place children in care settings, such as
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institutions, with the view that the children will later return to the family or that

the family can at least still visit the children. If we accept that children belong

first with biological parents (on both moral and legal grounds), then allowing

ICA from countries where the parents of children in foster care or institutions

are still living would constitute a grave harm. These are reasonable interpreta-

tions of the grounding of subsidiarity and present a challenge to my argument.

Even so, there are strong reasons to doubt their feasibility and accuracy.

One such reason is that children might be relinquished for adoption due to cul-

tural conceptions of pregnancy and child-rearing (for example, a stigma against

unmarried mothers and their children) or economic or public health factors.

Under such circumstances, the likelihood of domestic adoption or family reunifi-

cation is very low. In India, for example, domestic adoption is rare, seemingly in

large part because it is seen as public and visible evidence of infertility, which is

stigmatized. At the same time, in order to implement the HCIA’s subsidiarity,

India established a rule that  percent of adoptions must be domestic and  per-

cent may be done through ICA. The result is that children who are “reserved” for

the  percent are mostly living in some institutionalized setting, not with adop-

tive families. Moreover, there appears to be evidence that parental and family

visitation of institutionalized children is exceedingly rare.

In some countries where adoption stigma is strong, when domestic adoption

does occur children are either told not to disclose their adoptive status or are

themselves unaware of it. We know from other data that secrecy regarding a

child’s origins, if revealed or discovered later in life, is strongly correlated with

low self-esteem and mental health challenges. In these cases, choosing domestic

placement when children could have been adopted by ICA is counter to their psy-

chological wellbeing. Additionally, if a country has become a party to the HCIA, it

must first perform “due diligence” to seek domestic placements, even when it

knows that neither family reunification nor domestic adoption is possible for

most children. This could mean implementing a new policy, as in the case of

India, but more typically countries put “holding” periods on children while

they search (or show indications that they have searched) for domestic place-

ments. However, in countries where domestic adoption is rare due to economic,

political, and/or social reasons, there are more children “remaining in orphanages

for longer periods of time, thereby incurring the increased developmental and psy-

chic harm that comes from being institutionalized, while also diminishing their

prospects for ever moving into a permanent family.”
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Advocates of the HCIA may respond that the difficulties noted above are tem-

porary implementation problems that happen while pursuing the goal of more

robust domestic childcare systems. After all, the HCIA includes the requirement

to undertake initiatives to render domestic adoptions more feasible and plentiful

and alternative care options more family-like and nurturing. As shown, however,

this amounts to stipulating a priority that is virtually impossible in the present.

Hence, we have not only a partial explanation for why some countries have

reduced ICA rates but also an ethical critique of subsidiarity. In effect, subsidiarity

is requiring states to violate the best interests of some children in the present (by

not placing them in a permanent family as early in life as possible) to meet the

best interests of other children in the future. The result is an injustice for children

on the same ethical grounds on which the HCIA claims to be founded.

For these reasons, it is a mistake to hold the view that domestic adoption ought

to have priority because ICA by its nature entails harm to children. A further

implication is that it would be unjust for any country to halt ICA for reasons

other than procedural difficulties (unless there are no children living in nonfamil-

ial, nonpermanent care settings). Interestingly, the terms of the HCIA are such

that any country that becomes a party to it must conduct ICA according to its

stipulations, but there is no stipulation that says the countries must allow ICA

in the first place. In the final section of this article I discuss the ethical permissi-

bility of halting ICA after a country accepts the HCIA into force.

Heritage Rights and Wrongs

Separate from the worry about wellbeing and harm, there are those who argue that

ICA abrogates an individual’s fundamental right to be as connected as possible

with her biological, familial origins. This is a different, more deontological argu-

ment. As articulated by David Smolin:

The child is a part of his/her family as a matter of both basic human need and funda-
mental human right. These fundamental human rights include the right of a child to
remain with the family to which she was born, and the corollary right of parents to
the care and custody of each child born to them. Thus, the family that the child belongs
with, as a matter of the rights of the child and of her parents, is clearly the family into
which the child is born. Further, the child is born not only to a father and mother, but
also into a broader set of relationships, including siblings, grandparents, aunts and
uncles, cousins, and so on. Thus, as a matter of widespread cultural practice, human
need, and fundamental rights, the family into which the child is born extends beyond
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the parents, and beyond the nuclear family, to include an inter-generational and exten-
sive family group.

For Smolin and other scholars, children are part of kinship systems that even

extend into the notion of tribe. On accounts like this, a preference for in-country

placement that would meet the child’s basic needs is the best choice because it is

respectful of his or her identity. Smolin’s preference for domestic adoption and

even in-country alternative care arrangements holds that children have a right

to be raised in the country of their heritage. The argument goes that even if chil-

dren are not harmed by ICA, they are wronged because they are separated from

their kinship systems and from their identity.

My response to the wronging argument is twofold. First, we might question the

basic premise that one’s biological ancestry generates a heritage right. Many adoption

scholars have taken issue with this privileging of genetics, as have political and phil-

osophical theorists who question the valorization of identity based on features of eth-

nicity, race, class, or gender. There is strong support for an argument that the

biological basis of identity is in fact a culturally constructed concept, such that we

do not know if one’s “real” self is solely or even primarily biologically/genetically

grounded. What follows from this is that a principle that instantiates a priority order-

ing for placement based on biology is a principle not of fact but of a value choice.

Thus, it is at least a contested position that a newborn child necessarily belongs,

much less belongs primarily, to a particular culture—notably, a culture she has

never directly experienced. What can it really mean to ask an adult who was adopted

via ICA as an infant whether she wishes she had been raised with her “own” people?

Second, even if we were to accept that genetics and/or biological connectedness

secures heritage rights, as many believe, it seems to be a distinctly different kind of

move to argue that placement in families within national borders ought to take

priority as an extension of the biological relatedness claim. Again, we would be

claiming that children’s ethnicity or race is primarily or solely constitutive to

their identity. But if someone does not think she was wronged or harmed by

ICA and has a flourishing sense of self and integrated cultural identity, do we

really think that person is mistaken about whether she was wronged?

Admittedly, an argument could be made here either way; and while it is philo-

sophically interesting to consider, the view of this article is that it is clearly not

a settled matter that a right to one’s heritage exists, and that even if it does,

such a right does not necessarily extend to one’s cultural/ethnic group.
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But since this is still debatable, let us go further. Suppose we grant that heritage

rights exist, and we grant that these include the right to identify according to one’s

ethnicity, cultural group, or racial heritage. I argue that it still does not follow that

every child must be raised in the country of his or her heritage, especially if doing

so might be otherwise harmful to a child’s wellbeing overall. Moreover, ethnic, cul-

tural, and racial groups often span multiple borders. In the past, some colonial

powers drew borders with the explicit purpose of bifurcating such groups. It

seems plausible, then, that some children could be adopted through ICA and

still be a part of the very same “extensive family group,” whereas if these same

children were adopted domestically they might be denied their heritage rights.

In addition, the view that heritage rights ought to be respected in placement deci-

sions could be fulfilled by providing children with opportunities to connect with

their heritage on a sustained basis. The CRC, for example, stipulates a right to

one’s heritage, seemingly as part of a best interest determination, stating that

nations must “respect the right of the child to preserve his or her identity, includ-

ing nationality, name and family relations as recognized by law without unlawful

interference.” Some scholars have noted that the language in the CRC protecting

nationality and cultural identity for children was a direct response to historical

incidents of forcible removals and transfers of children from their countries dur-

ing genocidal conflicts. Since as Compton notes this is ethically distinct from legal

adoptions, it would be a mistake for the HCIA to appropriate this as a right to be

protected against ICA.

What is important here is the recognition that ICA does not inherently violate

heritage rights just because children are not raised in their birth culture. We can

plausibly argue that when children are adopted through ICA, their heritage rights

must be met such that these children know they were adopted and have access to

their adoption records, including the names and backgrounds of their birth par-

ents. As a matter of their fundamental rights, moreover, all children should be

educated about their heritage; have the sustained presence of others from their

country of birth in their lives if possible; and have opportunities during childhood

to return to their country of origin if possible. This might well include ongoing

open communication between parents and their children about the children’s her-

itage and its meaning and place in their lives. Therefore, instead of a right to

one’s heritage, the more accurate conception is a right to the opportunities to exer-

cise heritage rights. While significant numbers of adult ICA adoptees are returning

to their birth countries to live even if they cannot find their biological relatives,
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and while most of these people say they believe they have been wronged by being

adopted via ICA, this is not in itself proof that the wrong perceived occurred due

to the nature of ICA as such.

Finally, even if ICA ensures children’s heritage rights, could someone still argue

for the priority of domestic adoption by stipulating that these rights are in general

better met through domestic adoption? The claim here would be that domestic

adoption implements the best interest principle better, all things considered, than

ICA—not that ICA fails to fulfill the best interest for some children. While I

think a good argument could be made in many cases that heritage rights might

be better served by domestic adoption, this does not justify the in-principle priority

of domestic adoption, all things considered. For example, what if a domestic adop-

tion meant that children’s heritage rights were better met than they could be by ICA

but that these children were denied other important rights, such as education and

political and social rights? To secure the priority of domestic adoption in principle

over ICA, we also would need an argument about the relative importance of heritage

rights in a best interest determination. Neither the HCIA, nor the CRC, nor the UN

Declaration provides or implies such an argument. Based on this final point, we can

say that the argument for prioritizing domestic adoption is, ethically at least, an

open question due to a lack of specification about the best interest principle.

In sum, subsidiary’s prioritization of domestic adoption over ICA cannot be

grounded in a consequentialist claim that domestic adoption better promotes

children’s wellbeing, because the empirical research does not support that conclu-

sion. Further, this prioritization also cannot be grounded in a deontological claim

about children’s fundamental heritage rights, because even if such heritage rights

are based purely on biology, this still does not necessarily entail physical place-

ment within a culture, as there are reasonable arguments that heritage rights

might instead entail simply the opportunity to connect meaningfully with one’s

culture during childhood.

Having now argued that heritage rights cannot be the basis for prioritizing

domestic adoption over ICA, let us examine a final challenge: sovereignty.

The Challenge from National Sovereignty

There is some evidence that subsidiarity may be a form of respect for state sover-

eignty. For many sending countries, ICA indeed represents a new form of colo-

nialism, as they see it depleting their country of its most precious resource: its

children. This loss is further exacerbated by the material and cultural transfer
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inherent in the process. Countries can perceive ICA as robbing them of their cul-

ture and exploiting their economic situation; families may be coerced into giving

their children to agencies or to wealthy Westerners. The social context of ICA

(and domestic adoption in some nations) is often one where a society’s class

and ethnic divisions are on full display. The practice of adoption exacerbates

these divisions and furthers the dissipation and destruction of native cultures,

while gratifying the desires of those with money to obtain children from those

without.

A related concern is the maintenance of nationalism in the face of increasing

international pressure. Many former and current sending countries have begun

to see ICA not as a solution to child welfare and a means to aid national child

welfare programs but as a drain on national reputation. National pride, shown

in not wishing to see themselves or have the world see them as “unable to care

for their own,” has led some countries to curb or severely restrict ICA, while

at the same time prompting governments to address cultural taboos against

domestic adoption and encourage permanent alternative care settings for unpar-

ented children in-country. The creation of “orphan villages,” such as the ones

sponsored by SOS Children’s Villages International, are attempts to simulate

family-like care.

Concerns about colonialism are serious and justified given the historical record,

and nations have the right to state sovereignty. Yet, understanding subsidiarity in

international children’s rights documents and international child welfare laws as a

claim to state sovereignty is not logically defensible. On one hand, there is the

matter of what the document itself states—that subsidiarity is understood as

implementing best interests. On the other hand, even if sovereignty does ground

subsidiarity’s preference for domestic adoption, sovereignty is not absolute.

Therefore, if the best interest principle is the overarching principle, as the

HCCH and the United Nations have clarified, then subsidiarity, and by extension

sovereignty, must yield to best interest in situations where they clash.

To be sure, the HCIA respects state sovereignty in other ways. Consider that the

HCIA does not declare that states are “obliged to carry out intercountry adoptions;

only that if they do so, it must be in compliance with HCIA.” This stance shows

an ultimate respect for national sovereignty. Becoming a party to the HCIA and

then halting the practice of ICA preserves a right to self-govern while also acting

in compliance with international agreements. The result of this level of respect for

state sovereignty, though, has been that the treaty that sought to protect
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unparented children has indirectly contributed to children remaining in foster

care or institutional settings, harming their development.

In sum, any worry that removing the preference for domestic adoption over

ICA from the HCIA would limit state sovereignty could be addressed in part by

reiterating that countries are free to halt ICA entirely whenever they wish. The

next section, however, goes on to show that allowing states to halt ICA without

censure or comment conversely amounts to prioritizing state sovereignty over

the best interests of children, which is not only counter to the HCIA conceptually

but also unjust.

The Principle of Subsidiarity in Social and Political

Philosophy

Historically, philosophers and political theorists have offered a different concep-

tion of subsidiarity than what I have discussed so far. A working but very simpli-

fied definition might be: “The principle that each social and political group should

help smaller or more local ones accomplish their respective end without arrogat-

ing those tasks to itself.” This original concept is operative in fields such as pol-

itics (for example, the Treaty of Maastricht); economic and business

arrangements; and environmental policies. The principle of subsidiarity was

developed from fundamental premises that are shared with the conception of

human rights found in international documents on the rights of children.

These premises are the ideas of human dignity, the innate freedom of persons,

and the inherent social nature and interconnectedness of persons. Subsidiarity

also shares with international human rights law a particular conception of the

role of the state as an instrument of the will of the people oriented toward the pro-

tection and promotion of the dignity and freedom of individuals. Subsidiarity

demands that, as a matter of respect for the dignity of persons and their freedom,

the body that has decisional authority ought to be proper to the nature of the deci-

sion and to its impact on individuals and the common good.

While the principle of subsidiarity has clear echoes in intellectual history, from

Aristotle, to medieval philosophers such as Althusius, to federalism, it was not

until the latter part of the nineteenth century that it found explicit expression

by Catholic social theorists. Pope Leo XIII is credited with developing the con-

cept of subsidiarity (though not the term) in the  encyclical “Rerum

novarum”:
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Whenever the general interest of any particular class suffers, or is threatened with harm,
which can in no other way be met or prevented, the public authority must step in to
deal with it . . . the principle being that the law must not undertake more, nor proceed
further, than is required for the remedy of the evil or the removal of the mischief.

This document is primarily concerned with the condition of workers and the need

for state intervention to protect their right to decide for themselves. Justice in this

case entails the right of individuals and groups of individuals to decide matters

regarding their lives. The higher levels of authority or governance “must not

undertake more” than is necessary to assist them. Some theorists call this charac-

terization of subsidiarity “negative subsidiarity” to describe the requirement to

forebear taking over matters that individuals and groups have the right to decide

themselves. Here subsidiarity is a matter of distributive justice, with decisional

authority adhering at the proper level to respect human freedom, rights, and dig-

nity. In terms of governance and organization, “services should be provided at the

lowest possible level of government, with central authority playing a supervisory

role and providing an ultimate financial guarantee.”

In , Pope Pius XI in “Quadragesimo anno” stipulated by name the “prin-

ciple of ‘subsidiary function.’” However, this pope’s focus was on the rights of

workers and the rise of totalitarianism:

Just as it is gravely wrong to take from individuals what they can accomplish by their
own initiative and industry and give it to the community, so also it is an injustice and at
the same time a grave evil and disturbance of right order to assign to a greater and
higher association what lesser and subordinate organizations can do.

In the next paragraph, Pius XI expounds on the idea in relation to the power of the

state:

The supreme authority of the State ought, therefore, to let subordinate groups handle
matters and concerns of lesser importance, which would otherwise dissipate its efforts
greatly. Thereby the State will more freely, powerfully, and effectively do all those things
that belong to it alone because it alone can do them: directing, watching, urging,
restraining, as occasion requires and necessity demands. Therefore, those in power
should be sure that the more perfectly a graduated order is kept among the various
associations, in observance of the principle of “subsidiary function,” the stronger social
authority and effectiveness will be, [and] the happier and more prosperous the condi-
tion of the State.
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We see in these passages not only reference to negative subsidiarity in the form of

noninterference but also what can be called “positive subsidiarity,” where inter-

vention by the state or international order is justified when it is able to “powerfully

and effectively do all those things that belong to it alone because it alone can do

them.” Mere local units of society sometimes cannot protect and promote human

dignity and freedom. The nation, or a community of nations, through interven-

tion (not interference) enables local communities to achieve their ends. On this

account, subsidiarity appears to be a principle of social justice, ensuring that

the fundamental rights of individuals are protected and promoted by organiza-

tions oriented to the common good.

Philosopher Hans-Martin Sass says that “within this definition one has

differentiated between a positive concept of subsidiarity recognizing individual per-

sonal commitment and goals in life to serve others, and a negative concept limiting

the influence and power of an ever growing bureaucracy.” It might seem problem-

atic for the conceptualization of the principle to claim both aspects simultaneously,

appearing collectivist and libertarian, respectively. I argue that subsidiarity is best

understood as a dialectical principle of ethics that uniquely balances universal

human rights and the pluralism of cultures and beliefs. As such, subsidiarity in social

ethics, unlike subsidiarity in the HCIA, is not a procedural principle for implement-

ing best interests. Rather, it is, as Paolo Carozza argues, “a structural principle of

international human rights law [that] integrates international, domestic, and subna-

tional levels of social order on the basis of a substantive vision of human dignity and

freedom, while encouraging and protecting pluralism among them.”

Subsidiarity as a principle of ethics therefore holds that decisions ought to be

made and responsibility distributed to the lowest possible level with the requisite

authority and information. This ensures the common good, all the while remain-

ing attentive to the uniqueness of individuals, communities, and cultures, and also

acknowledging human interdependence and mutual responsibility.

What does the principle of subsidiarity have in common with subsidiarity in the

HCIA? The HCIA does implicitly include a type of subsidiary function in that

it gives individual nations the authority to execute the placement of unparented

children. Also, it creates its own hierarchy of decision-making by establishing

the central authority for each state, accredited bodies, and institutional or individ-

ual non-accredited bodies.

Though subsidiarity is a general principle of ethics (and not a procedural rule, as

in the HCIA), it also constitutes a critique to the HCIA, most clearly for
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appropriating to a supranational level a decision about placement that is more proper

to the local level. One reason would surely be the recognition that domestic adoption,

as this article has argued, does not necessarily accord with the best interests of chil-

dren more than does ICA. Such determinations should only be made by those who

are most able to determine what is in the best interest of any given child. While the

level of decision-making would surely be with local authorities, we see that subsid-

iarity also has implications for extended biological family decision-making, to

which subsidiarity in the HCIA may not be able to speak. For example, ethically, bio-

logical family members who live outside the child’s state of origin ought to have deci-

sional capacity. Moreover, subsidiarity requires that respect be granted to the

preference of birth parents for their child’s placement. This is a feature in domestic

adoption in some countries, whereby birth parents who relinquish their parental

rights may voluntarily stipulate the features of the placement of their child, including

the location of the adoptive parents and how much and what types of contact the

adoptive parents must allow with the birth parents. Subsidiarity may in these

ways require systems that are characterized by more openness and individual choice

than the HCIA now allows. Applying subsidiarity more fully may also extend choice

to the preferences of the child herself in terms of decisional authority.

Certainly, there will be some situations in which international bodies ought to

intervene. For example, it is a matter of social justice that countries that cannot

provide permanent families for children currently in need must continue to par-

ticipate in ICA. Closing one’s borders to ICA for reasons other than the inability

to protect the welfare of children violates the best interest principle. Any argument

in favor of state sovereignty proposed to justify this move is indefensible on logical

grounds, for by signing the HCIA each nation indicates a commitment to univer-

sal rights for children. By their own lights, then, nations would be unjustified in

halting ICA. Moreover, it seems that countries that cannot place their children

domestically or for which domestic placement would not lead to the children’s

flourishing must turn to the international community for assistance in doing so.

Finally, the protection of human dignity and the common good must also con-

cern itself with abuses of birth parent coercion and trafficking, which might only

be able to be addressed by a higher authority. Currently, it should be noted, the

HCIA has not eliminated kidnapping or baby selling, though it claimed these

as central to the original goal of the treaty. It is very possible that a reconceived

HCIA based on the actual principle of subsidiarity might go a long way in provid-

ing protection and ending those abuses.
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Conclusion

The principle of subsidiarity stipulated by the HCIA prioritizes domestic adoption

over ICA on the basis of either a mistaken conceptualization of the best interest of

children or a conception of state sovereignty that is incoherent given the stated

goals of the convention. Subsidiarity in the HCIA is also flawed in its general

characterization as a procedural principle; it is more accurately characterized as

a structural principle that serves to balance the pluralism of communities with

universal human rights. It can do this by stipulating which unit or deciding

body of society ought to have decisional authority at a given moment.

Subsidiarity may be construed as a principle of distributive justice that shows

that local communities and individuals have the moral authority to make

decisions that national or international bodies sometimes unjustly assume.

Simultaneously, subsidiarity may be construed as a principle of social justice

when local communities cannot protect or ensure the best interests of children

and national or international bodies must intervene to do so. On this reading, sub-

sidiarity concurs with the HCIA’s priority of delegating child placement decisions

to individual states, but it also disagrees in two important ways. First, an interna-

tional body must not limit the power of states, local communities, or birth parents

to decide about the relative good for children. The in-principle prioritization of

domestic adoption by the HCIA, as a matter of international policy, is a serious

violation of human freedom, human dignity, and the rights of children. As

such, it is also a violation of distributive justice and should be dropped. Second,

an international body must intervene when local communities cannot protect

the dignity and freedom of their people. Given that some states have halted and

others have delayed ICA as a matter of policy so that they can search for possibil-

ities for domestic adoption (which may not even be in the best interest of

children), subsidiarity requires as a matter of social justice that the HCIA and

the United Nations condemn such practices. Subsidiarity, in its accurate ethical

characterization, calls for international bodies as well as the central authority in

each state where the HCIA is entered into force to intervene to do all in their

power to ensure that ICA is a real and viable option for children. At the same

time, subsidiarity likely requires international bodies to assist sending nations in

their efforts to increase their domestic adoption options and to create and sustain

more humane alternative care settings for all vulnerable children.
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Though more critical analysis is surely needed, the ethical arguments here dem-

onstrate the necessity for formal revision of the subsidiarity principle in the HCIA

so as to allow adoption to truly comport with the best interests of children and

their fundamental rights.
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solidarity. Solidarity is both descriptive of the nature of human dignity and human interconnectedness
and prescriptive as a virtue. Solidarity in the sense of human interconnectedness calls for individuals
and groups to be disposed and act according to the recognition of the innate sociality of human exis-
tence and to act to further the common good. For an exhaustive treatment of the principle, see Sally
J. Scholz, Political Solidarity (State College, Pa.: Penn State University Press, ).

 The HCIA is difficult to understand regarding the issue of openness in placement. On some readings,
the HCIA may be seen to focus on abolishing meetings between birth and adoptive parents given its
charge regarding child trafficking and coercion. However, some type of system that closely supervises
at the central level yet allows freedom at the local level is called for in this article. For parallel arguments
from law and economics, respectively, see Peter Hayes, “The Legality and Ethics of Independent
Intercountry Adoptions under the Hague Convention,” International Journal of Law, Policy and the
Family , no.  (December ), pp. –; and Montgomery and Powell, Saving International
Adoption.

 See “Convention on Protection of Children and Co-Operation,” Hague Conference on Private
International Law, Art. .. I wish to thank an anonymous reviewer for calling my attention to how
the structure of the HCIA may support subsidiarity operationally.

 See Montgomery and Powell, Saving International Adoption, p. , for more on kidnapping and baby
selling in countries where HCIA has entered into force.

 I argue that it is not defensible for national policy to prioritize domestic adoption. I offer this as a per-
suasive argument, as I believe in state sovereignty as an important principle.

Abstract: The principles of the best interest of children and subsidiarity constitute the conceptual
foundation of the Convention on Protection of Children and Co-Operation in Respect of
Intercountry Adoption (HCIA). Subsidiarity in the HCIA dictates a priority for domestic adoption
placements for children over intercountry adoption. This article argues against subsidiarity on two
fronts. First, the analysis shows that the in-principle priority of domestic adoption cannot be jus-
tified on the basis of either heritage rights or state sovereignty. Second, the principle of subsidiarity
in the HCIA is a procedural principle, one that stipulates the political/geographical location of the
placement of children through a priority ordering. This does not comport with the principle of sub-
sidiarity as it has been conceptualized in ethics and social philosophy, which gives normative struc-
ture to the process of decision-making by stipulating the proper level for decisional authority.
Subsidiarity in this original sense holds that decisions regarding child welfare should be made at
the lowest level possible, by those most affected by the decisions, unless doing so would not be
the most suited to protecting and promoting the best interests of children. Appealing to subsidiarity
in this theoretical version reveals at least two significant problems with HCIA placement policy and
leads to the conclusion that subsidiarity in the HCIA must be formally revised as a structural prin-
ciple of ethics that will not support the general priority of domestic adoption.

Keywords: intercountry adoption, subsidiarity principle, heritage rights, state sovereignty, children’s
rights, Hague Convention on Intercountry Adoption, domestic adoption, best interest principle
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