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Abstract

The Gaza war, which started on 7 October 2023 through the horrendous attack by Hamas
on Israel, has caused a depressing measure of human suffering on all sides. As far as
Israel’s use of force is concerned, this war also constitutes a challenging case for the
application of the jus contra bellum. This chiefly arises from the genuine legal uncer-
tainty concerning the applicability of the right of self-defence when an armed attack by
a non-state organisation emanates from the territory of a state that has proven unable
to prevent said armed attack. Arguably, the situation in the Gaza Strip on 7 October 2023
presents the rare variation of such an ‘unable host state scenario’ where the non-state
armed attack (by Hamas) against a state (Israel) has originated from a territory (the
Gaza Strip) destined for the realisation of the right to self-determination of a people (the
Palestinian people). In such a case, the dilemmatic conflict that underlies the uncertainty
about the applicability of the right of self-defence is between the legally protected inter-
ests of the state that is the victim of the armed attack and those of the ‘host people’ of
the non-state attacker.
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I. Introduction

On 7 October 2023, Hamas launched a horrendous attack on Israel. The Israel Defense
Forces (IDF) have been responding with Operation ‘Iron Swords’, consisting of mas-
sive air strikes and ground offensives in the Gaza Strip. More than two years later,
there is good reason to hope that the hostilities have come to a more than intermit-
tent end.! Overall, the ensuing international legal debate has been focusing more
on the jus in bello than on the jus contra bellum. This observation first applies to the

! The writing of this article was completed on 12 October 2025.
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manner in which Israel has tried to justify its course of action in international legal
terms: Israel’s letters of 7 October 2023 addressed to the United Nations Secretary-
General and the President of the UN Security Council (UNSC) fall short of an explicit
reference to Article 51 of the UN Charter,? and instead only announce that ‘(t)he state
of Israel will act in any way necessary to protect its citizens and sovereignty from the
ongoing terrorist attacks originating from the Gaza Strip and carried out by Hamas
and other terrorist organizations’.* In a paper issued by the Ministry of Foreign
Affairs in 2023, in order to provide an overview of ‘key legal aspects of the hostil-
ities” from the perspective of the state of Israel, the jus contra bellum also received
only cursory attention: under the rubric ‘the applicable law’, the jus contra bellum is
not even mentioned, and under the rubric ‘Israel’s right and obligation to defend
itself’, it is only said that ‘in relative terms, taking into account the size of Israel’s
population, the scope of the attack launched on October 7 is equivalent to the 9/11
attacks many multiple times over’, that the ‘threat is both grave and immediate’, and
that ‘(i)n these circumstances, Israel is both entitled and compelled to act so as to
deny Hamas and other terrorist groups in Gaza the capacity to continue attacking
its citizens and territory’.* Second, neither the UN General Assembly (UNGA), nor
the UNSC, nor the International Court of Justice (IC]) have expressed a position on
the legal situation under the jus contra bellum. Third, as far as the relatively sparse
scholarly coverage of the jus contra bellum aspects is concerned, it seems as if Marko
Milanovic set the tone early on when he concluded his legal analysis in the following
words: ‘The combined effect of all of this uncertainty is such, in my view, that the jus
ad bellum is of little practical use with regard to the war in Gaza’.’

2 Charter of the United Nations (entered into force 24 October 1945) 1 UNTS XVI (UN Charter), art 51.

3 Identical letters dated 7 October 2023 from the Permanent Representative of Israel to the United
Nations addressed to the Secretary-General and the President of the Security Council, UN Doc S/2023/742.

4 State of Israel, Ministry of Foreign Affairs, ‘Hamas-Israel Conflict 2023: Key Legal Aspects’,
3 December 2023, updated to 12 August 2025, https://www.gov.il/en/departments/news/hamas-israel-
conflict2023-key-legal-aspects; the same is essentially true for the paper issued by Israel’s Ministry of
Foreign Affairs, ‘Hamas-Israel Conflict 2023: Frequently Asked Questions’, 6 December 2023, updated to
12 August 2025; https://www.gov.il/en/Departments/General /swords-of-iron-fag-6-dec-2023: only with
respect to the question of proportionality, Israel’s legal analysis goes a little further, as is set out at greater
length in Section 6.2.

> Marko Milanovic, ‘Does Israel Have the Right to Defend Itself?’, EJIL:Talk!, 14 November 2023, https://
www.ejiltalk.org/does-israel-have-the-right-to-defend-itself; see also the contributions in this issue by
Gal Cohen, ‘Jus ad Bellum Applicability During “Ongoing Armed Conflicts”: Gaza as a Test Case’ (2025) 58
Israel Law Review 186 and Nicholas Tsagourias, "Self-Defence and Non-State Actors: An Inquiry into the
Morphology of the Right of Self-Defence in International Law’ (2025) 58 Israel Law Review 229. For other
scholarly contributions see Olivier Corten, ‘Aprés le 7 Octobre 2023: quelle 1égitime défense?’ (2024) Revue
Belge de droit international 125; Adil Ahmad Haque, ‘The Illegality of Israel’s Military Offensive in Gaza’, Just
Security, 29 May 2025, https://www.justsecurity.org/113868/israel-gaza-gideon-chariots (Haque (2025));
Adil Ahmad Haque, ‘Enough: Self-Defense and Proportionality in the Israel-Hamas Conflict’, Just Security,
6 November 2023, https://www.justsecurity.org/89960/enough-self-defense-and-proportionality-in-
the-israel-hamas-conflict (Haque (2023a)); Adil Ahmad Haque, ‘Proportionality in Self-Defense: A
Brief Reply’, Just Security, 14 November 2023, https://www.justsecurity.org/90118/proportionality-in-
self-defense-a-brief-reply (Haque (2023b)); Charles Kels, ‘The Problem of Proportionality: A Response
to Adil Haque’, Just Security, 14 November 2023, https://www.justsecurity.org/90071/the-problem-
of-proportionality-a-response-to-adil-haque; Ai Kihara-Hunt, ‘The Gaza War from the Perspective of
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As will be set out in this article, Milanovic is right that an international legal
analysis of Israel’s use of force in the Gaza war in terms of jus contra bellum presents
very significant challenges. This is so, first, because the legal status of the Gaza Strip
at the material time makes the Gaza war an extraordinary constellation from the
perspective of the jus contra bellum, so that a comprehensive legal analysis of the
case inevitably leads along a pathway paved with an entire bundle of serious legal
controversies. Second, a difficulty results from the fact that it remains impossible for
an outside observer, at the time of writing, to fully and reliably appraise all the facts
relevant to reach firm legal conclusions at all steps of the legal analysis. However,
these difficulties must not lead to a sidelining of the prohibition of the use of force
as a principal yardstick for the international legality of Israel’s use of force. Despite
the challenges, it is possible to reach a number of conclusions regarding Israel’s use
of force in the light of the jus contra bellum with quite some confidence. Apart from
this, a close look at Israel’s use of force in the light of the jus contra bellum helps in
describing, with as much precision as possible, the legal controversies concerned,
and by doing so it is hopefully possible to contribute to a deeper and hence bet-
ter understanding of the current state of the jus contra bellum with some of its more
important intricacies.

The analysis proceeds in essentially five steps. Following a summary of the
relevant factual background (Section 2), some preliminary remarks will be made
regarding the open question of Palestine’s statehood under customary law and its
(ir)relevance for the jus contra bellum (Section 3). A fairly brief section will then be

International War’ in Hiroyuki Suzuki and Keiko Sakai (eds), Gaza Nakba 2023-2024: Background, Context,
Consequences (Springer 2024) 165, 169-70; Evelyne Lagrange, ‘Droit a l‘autodétermination et droit de
légitime défense: I'épreuve de la conciliation des normes au Proche-Orient’ (2024) Revue Belge de droit
international 165; Kuniko Ozaki, ‘The 2023 Gaza Conflict and International Law’ in Aiko Nishikida, Chie
Ezaki and Toshiya Tsujita (eds), ‘Fragile Stability as a Political Background of October 7: Current and Foreseeable
Issues in the Israeli-Palestinian Conflict (Springer 2025) 185, 190-91; Michael Schmitt, ‘Israel - Hamas
2023 Symposium: The Legal Context of Operations Al Agsa Flood and Swords of Iron’, Articles of War,
10 October 2023, https://lieber.westpoint.edu/legal-context-operations-al-aqsa-flood-swords-of-iron;
Yuval Shany and Amichai Cohen, ‘Israel-Hamas 2023 Symposium - International Law “Made in Israel”
v. International Law “Made for Israel”, Articles of War, 22 November 2023, https://lieber.westpoint.
edu/international-law-made-in-israel-international-law-made-for-israel; Raphael van Steenberghe,
‘The Armed Conlflict in Gaza and its Complexity under International Law: Jus ad Bellum, Jus in Bello, and
International Justice’ (2024) 37 Leiden Journal of International Law 983, 991-95; Raphael van Steenberghe,
‘A Plea for a Right of Self-Defence of Israel in Order to Restrict its Military Operations in Gaza: When
Jus ad Bellum Comes to the Aid of Jus in Bello’, EJIL:Talk!, 16 November 2023, https://www.ejiltalk.org/a-
plea-for-a-right-of-israel-to-self-defence-in-order-to-restrict-its-military-operations-in-gaza-when-jus-
ad-bellum-comes-to-the-aid-of-jus-in-bello; Geir Ulfstein, ‘Does Israel Have the Right to Self-Defence -
And What Are the Restrictions?’, EJIL:Talk!, 8 May 2024, https://www.ejiltalk.org/does-israel-have-the-
right-to-self-defence-and-what-are-the-restrictions; Ralphe Wilde, ‘Israel’s War in Gaza is not a Valid
Act of Self-Defence in International Law’, Opiniojuris, 9 November 2023, https://opiniojuris.org/2023/
11/09/israels-war-in-gaza-is-not-a-valid-act-of-self-defence-in-international-law; Ka Lok Yip, ‘To Call a
Spade a Spade: Use of Force Depriving a People of Their Right to Self-Determination as Violation of Jus
Contra Bellum’ (2024) 11 Journal on the Use of Force and International Law 167; Christian Henderson, ‘Israeli
Military Operations Against Gaza: Operation Cast Lead (2008-2009), Operation Pillar of Defence (2012)
and Operation Protective Edge (2014)" in Tom Ruys, Olivier Corten and Andrea Hofer (eds), The Use of
Force in International Law: A Case-Based Approach (Oxford University Press 2018) 729, 741 (observing that
Israel’s previous military campaigns into the Gaza Strip had also received ‘relatively little attention in
legal doctrine’).
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devoted to the applicability of the prohibition of the use of force to Israel’s mili-
tary operations in the Gaza Strip since 7 October 2023 (Section 4). Thereafter, it will
be asked whether, at the material time, Israel has been facing a situation allowing
it to exercise its right of individual self-defence as recognised in Article 51 of the
UN Charter (Section 5). The final step of the analysis will consider whether Israel
has been acting in pursuit of a legitimate goal of self-defence and whether its use
of force was necessary to reach that goal and has remained proportionate to the
latter (Section 6).

2. The factual background

The armed wing of Hamas began firing rockets from the Gaza Strip into Israel in the
early hours of 7 October 2023.® Concomitantly, armed fighters crossed the border
between the Gaza Strip and Israel.” Over 1,200 people were killed, and thousands
more were injured on that day, including, in particular, at a music festival near the
kibbutz of Re’im and in the kibbutzim of Kfar Azza, Be’eri, Nachal Oz, Nir Oz, and
Nirim.? Acts of violence, many of them of an unspeakable level of cruelty,’ continued
for almost three days before the Israeli military regained control of the situation on
9 October 2023.!° On 1 November 2023, Ghazi Hamad, spokesperson for the Hamas-
led Palestinian governing body in Gaza, announced that the attacks of 7 October 2023
were just the beginning - vowing to launch ‘a second, a third, a fourth’ attack until
the country is ‘annihilated’.! According to the Israeli military, 12,000 rockets had
been fired at Israel from the Gaza Strip territory by December 2023." Since then,
there have been reports of repeated rocket strikes against Israel, most of which were
intercepted before impact."® Over the course of the attack, Hamas fighters took a
total of 251 hostages and abducted them into the Gaza Strip. In support of Hamas,
Hezbollah and the Houthi rebels followed suit, also launching attacks on Israel from

¢ ‘October 7 - How Hamas Attacked Israel - Minute-by-Minute’, Ha'aretz, 18 April 2024, https://www.
haaretz.com/israel-news/2024-04-18/ty-article-static/.premium/what-happened-on-oct-7/0000018e-
c1b7-dc93-adce-eff753020000.

7 Tbid.

81CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v Israel), Provisional Measures [2024] IC] Rep 3, [13].

° On the most terrible sexual abuses of Israeli women see Ruth Halperin-Kaddari, Nava Ben-
Or and Sharon Zagagi-Pinhas, ‘A Quest for Justice: October 7 and Beyond’, The Dinah Project,
June 2025, https://thedinahproject.org/wp-content/uploads/2025/07/The-Dinah-Project-full-report-
Ad-pages_web-1.pdf; Jeffrey Gettleman, Anat Schwartz and Adam Sellar, “Screams Without Words”:
How Hamas Weaponized Sexual Violence on Oct. 7°, The New York Times, 28 December 2023, updated
25 January 2024, https://www.nytimes.com/2023/12/28/world/middleeast/oct-7-attacks-hamas-israel-
sexual-violence.html.

10 Diakonia International Humanitarian Law Centre, ‘2023-2024 Hostilities and Escalating Violence
in the OPT, Account of Events’, 12 January 2024, https://www.diakonia.se/ihl/news/2023-hostilities-in-
gaza-and-israel-factual-account-of-events.

' ‘Hamas Official: We Will Repeat October 7 Attacks until Israel Is Annihilated’, Ha'aretz,
1 November 2023, https://www.haaretz.com/israel-news/2023-11-01/ty-article/hamas-official-we-will-
repeat-october-7-attackss-untilated-israel- is-annihilated/0000018b-8b9d-db7e-af9b-ebdfbee90000.

12 Diakonia International Humanitarian Law Centre (n 10).

13 See, eg, ‘Hamas Fires Rockets at Tel Aviv as Israel Renews Gaza Ground Campaign’, BBC News,
20 March 2025, https://www.bbc.com/news/articles/cm2dr7jd7mno.
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Lebanese and Yemeni territory, respectively.'* Israel’s military response began on
7 October 2023 and, since then, the Gaza Strip has been shelled more heavily than
ever before.'® By its own account, the Israeli military dropped 6,000 bombs on Gaza
between 7 and 12 October 2023 alone.'® The population of the Gaza Strip was denied
all access to humanitarian relief between 9 and 21 October 2023."” During this time,
the Israeli military also launched a ground offensive, during which the northern and
southern parts of the Gaza Strip were separated. On 13 October, the IDF issued a
widespread warning to civilians, urging 1.1 million people to move into the south
within 24 hours, tentatively suggesting that the military campaign against Hamas
might remain limited to the northern part of the Gaza territory.'® However, aerial
bombardment and the ground offensive were subsequently extended southward,
causing mass movement in the confined area.'® Over the escalation of the conflict,
the IDF repeatedly urged the population of the Gaza Strip to move or evacuate within
the territory to avoid being caught up in hostile acts.*® Above that, the IDF have
established certain ‘no-go-areas’ - including a buffer zone with the Israeli border -
and fortified the separation between northern and southern Gaza.?! While the exact
number of casualties has been the subject of persistent debate,?” the Hamas-led

1 0On rockets launched by Hezbollah see ‘Clashes at Lebanon-Israel Border Raise Fears of Wider
War’, CNN, 17 October 2023, https://edition.cnn.com/2023/10/16/middleeast/lebanon-israel-hezbollah-
border-clashes-intl/index.html; on missiles and drones launched by the Houthis see ‘Yemen’s Houthi
Rebels Claim Attacks on Israel, Drawing Their Main Sponsor Iran Closer to Hamas War’, AP News,
updated 1 November 2023, https://apnews.com/article/israel-palestinians-hamas-war-yemen-houthis-
iran-34eab8bc1d3cf3606d874166fef2f018.

15 Diakonia International Humanitarian Law Centre (n 10).

16 ‘Israel Has Dropped the Same Number of Bombs on Gaza in Six Days as During the Entire 2014
Conflict’, CNN, 13 October 2023, https://edition.cnn.com/middleeast/live-news/israel-news-hamas-war-
10-13-23#h_631f3cd1af4dd4fd81b8of303b3fcfas.

7 Nidal Al-Mughrabi and Aidan Lewis, ‘First Aid Convoy Enters Gaza Strip from Egypt’,
Reuters, 21 October 2023, https://www.reuters.com/world/middle-east/trucks-enter-gaza-carrying-
medical-supplies-food-hamas-2023-10-21; UN Office for the Coordination of Humanitarian Affairs
(OCHA), Infographic on Aid Trucks Crossing from Egypt to Gaza (as at 13 November 2023),
14 November 2023, https://reliefweb.int/report/occupied-palestinian-territory/aid-trucks-crossing-
egypt-gaza-13-november-2023.

18 On Israel’s warning see Pamela Falk and others, ‘Israel Warns Northern Gaza Residents to Leave,
Tells U.N. 1.1 Million Residents Should Evacuate within 24 hours’, CBS News, 13 October 2023, https://
www.cbsnews.com/news/israel-military-tells-united-nations-over-one-million-palestinians-should-
evacuate-southern-gaza-within-24-hours.

¥ On this development see ‘Israel Continues Bombardment, Ground Assault in Southern Gaza’,
CBS News, 4 December 2023, https://www.cbsnews.com/news/israel-offensive-southern-gaza. Since the
beginning of the war, over 90 per cent of the population have been forced to move, many of them multiple
times: UN Relief and Works Agency for Palestine Refugees in the Near East (UNRWA), ‘Situation Report
#181 on the Humanitarian Situation in the Gaza Strip and the West Bank, including East Jerusalem’, cited
in ‘In Gaza, Mounting Evidence of Famine and Widespread Starvation’, UN News, 29 July 2025, https://
news.un.org/en/story/2025/07/1165517.

2 See, e.g., ‘Middle East Crisis - Israel Urges Gaza City Residents to Evacuate, Calling It a “Combat
Zone™, The New York Times, 10 July 2024, https://www.nytimes.com/live/2024/07/10/world/israel-gaza-
war-hamas.

2 UN OCHA, Reported Impact Snapshot, 7 October 2025, https://www.ochaopt.org/content/reported-
impact-snapshot-gaza-strip-7-october-2025.

2 smriti Mallapaty, ‘Gaza: Why Is It So Hard to Establish the Death Toll? - News Explainer’, Nature,
24 September 2024, https://www.nature.com/articles/d41586-024-02508-0.
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Ministry of Health reports a total of 67,173 fatalities, 169,780 injuries, and 436,000
housing units damaged or destroyed.?® The hostilities have led to a severe deteri-
oration in living conditions within the Gaza Strip.?* This humanitarian plight has
been exacerbated by continued restrictions on the facilitation of relief, leading the
International Criminal Court (ICC) to issue arrest warrants against Prime Minister
Benjamin Netanyahu and former Minister of Defence Yoav Gallant, which appear
to be based principally on the allegation of starving civilians as a method of war-
fare.” International organisations®® and state representatives” have also warned of
an intensifying humanitarian catastrophe and urged the parties to the conflict to
- at least temporarily - agree to a ceasefire. In the case brought against Israel by
South Africa on the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide in the Gaza Strip, the ICJ issued three orders to indicate provi-
sional measures, requiring Israel to provide access to humanitarian relief for the
Palestinian population and, in the third order, to ‘halt its military offensive, and
any other action in the Rafah Governorate, which may inflict on the Palestinian
group in Gaza conditions of life that could bring about its physical destruction in
whole or in part’.?® The UNGA? and the UNSC*°each have also addressed the hos-
tilities in resolutions, calling on the parties to the conflict to agree to a ceasefire.
Efforts to negotiate a ceasefire were temporarily successful, and the latter came into
effect on 19 January 2025.*' The agreement initially consisted of three phases. The
first and second required Hamas to set the remaining hostages free in exchange for

2 UN OCHA, Reported Impact Snapshot (n 21).

2 Mahmoud Issa and others, ‘How Children Starve’, Reuters, 24 June 2024, https://www.reuters.com/
graphics/ISRAEL-PALESTINIANS/GAZA-HUNGER /myvmakwxrvr.

% Though the arrest warrants remain sealed, a relevant ICC Press Release of 21 November 2024 indi-
cates that the allegation of starvation is at the centre of both the charge of war crimes and that of
crimes against humanity: ICC, ‘Situation in the State of Palestine: ICC Pre-Trial Chamber I Rejects the
State of Israel’s Challenges to Jurisdiction and Issues Warrants of Arrest for Benjamin Netanyahu and
Yoav Gallant’, 21 November 2024, https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-
chamber-i-rejects-state-israels-challenges.

% Food and Agriculture Organization of the United Nations, ‘In a Briefing to the UN Security Council,
FAO Warns of Imminent Famine in Northern Gaza due to Escalation of Conflict, Collapse of Agrifood
Systems and Constraints to Humanitarian Access’, 13 November 2024, https:/ / www.fao.org/ newsroom/
detail/in-a-briefing-to-the-un-security-council-fao-warns-of-imminent-famine-in-northern-gaza-due-
to-escalation-of-conflict-collapse-of-agrifood-systems-and-constraints-to-humanitarian-access/en.

77 See, eg, ‘Israel and Hamas Must Agree a Deal Urgently: UK Statement at the UN Security Council’,
Statement by Lord Collins of Highbury, Minister for Africa and Multilateralism, at the UN Security Council
Meeting on the Situation in the Middle East, 27 September 2024, https://www.gov.uk/government/
speeches/israel-and-hamas-must-agree-a-deal-urgently-uk-statement-at-the-un-security-council.

28 1CJ, South Africa v Israel, Provisional Measures (n 8) [86]; ICJ, South Africa v Israel, Request for the
Modification of Provisional Measures, Order, 28 March 2024, [51]; ICJ, South Africa v Israel, Request for the
Modification of Provisional Measures, Order, 24 May 2024, [57].

2 UNGA Res ES-10/26 (11 December 2024), UN Doc A/RES/ES-10/26.

30 UNSC Res 2712 (15 November 2023), UN Doc S/RES/2712; UNSC Res 2720 (22 December 2023), UN Doc
S/RES/2720; UNSC Res 2728 (25 March 2024), UN Doc S/RES/2728; UNSC Res 2735 (10 June 2024), UN Doc
S/RES/2735.

31 “The Terms - and Possible Pitfalls - Found in the Emerging Israel-Hamas Cease-Fire Deal’, Ha'aretz,
15 January 2025, https://www.haaretz.com/israel-news/2025-01-15/ty-article/the-terms-and-possible-
pitfalls-in-the-draft-of-the-israel-hamas-cease-fire-deal /00000194-68fa-d8d1-a3d6-7bfef30€0000.

The first temporary truce lasted from 21 November until 1 December 2023: Nadeen Ebrahim, ‘The
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the release of Palestinian prisoners; the second phase also foresaw the IDF’s with-
drawal from Gaza, and the third phase envisaged a plan to reconstruct the Gaza
Strip.** However, it appears that further negotiations came to an impasse.*® Israel
resumed major military operations on 18 March 2025 after having reinstated its pol-
icy of blocking humanitarian relief from entering the Gaza Strip on 2 March 2025.*
The air strikes conducted by Israel, which reportedly ended the ceasefire, have been

described as pre-emptive, based on Hamas’ ‘readiness to execute terror attacks, build

up force and re-arm’.*® Upon the renewed hostilities, Israel’s blockade of all relief

supplies lasted for a total of around two months. Slow deliveries were resumed
through a private mechanism at first, bypassing experienced aid distributors such as
the UN.? Several reports of persons being killed while attempting to collect food at
the designated aid points emerged shortly thereafter.’” Overall, Gaza became at risk
of famine, with widespread malnutrition, disintegrating medical services, and severe
shortages of clean water.®® Under mounting international pressure in response to
these conditions,* Israel signalled willingness to negotiate another temporary truce
tied to the release of the remaining hostages, even as it prepared for further large-
scale operations.* In this vein, hospitals and aid groups were told to prepare for
evacuations ahead of an Israeli capture of Gaza City, reportedly aimed at dismantling

Israel-Hamas Truce Is Over. Here’s What Could Happen Next’, CNN, 1 December 2023, https://edition.
cnn.com/2023/12/01/middleeast/israel-hamas-truce-ends-what-next-mime-intl/index.html.

32 Ibid.

33 ‘Is the War Starting Again in Gaza?’, BBC News, 18 March 2025, https://www.bbc.com/news/articles/
cy5klgvszv0o.

3 Jason Burke and Malak A Tantesh, “‘Our Hopes Are Gone”: Gaza Faces Fresh Devastation as Ceasefire
Collapses’, The Guardian, 19 March 2025, https://www.theguardian.com/world/2025/mar/19/our-hopes-
are-gone-gaza-faces-fresh-devastation-as-ceasefire-collapses.

% ‘Gaza Truce Shatters as Israel Carries Out Wave of Deadly Strikes and Says It Has “Returned to
Fighting”, CNN News, 18 March 2025, https://edition.cnn.com/2025/03/17/middleeast/israel-strikes-
gaza-hamas-ceasefire-intl-hnk/index.html.

3¢ On the agency see ‘New Gaza Aid Plan, Bypassing U.N. and Billed as Neutral, Originated in Israel’, The
New York Times, 24 May 2025, https://www.nytimes.com/2025/05/24/world/middleeast/israel-gaza-aid-
plan.html.

37 Kaamil Ahmed and others, ‘Eleven-Minute Race for Food: How Aid Points in Gaza Became “Death
Traps” - A Visual Story’, The Guardian, 22 July 2025, https://www.theguardian.com/global-development/
2025/jul/22/food-aid-gaza-deaths-visual-story-ghf-israel.

% ‘Aid Blockade Deepens Gaza Crisis as Malnutrition Deaths Rise, Warns UNRWA’, UN News,
9 August 2025, https://news.un.org/en/story/2025/08/1165618.

32 Over 200 non-governmental organisations called for immediate action to end the distribution
scheme set up by the Gaza Humanitarian Foundation in an open letter entitled ‘Gaza: Starvation or
Gunfire - This is Not a Humanitarian Response’, 1 July 2025, https://reliefweb.int/report/occupied-
palestinian-territory/gaza-starvation-or-gunfire-not-humanitarian-response-0. Additionally, the United
Kingdom, France, and Canada have unanimously expressed opposition against the recent expansion of
Israel’s military operation in Gaza: ‘Joint Statement from the Leaders of the United Kingdom, France and
Canada on the Situation in Gaza and the West Bank’, 19 May 2025, https://www.gov.uk/government/
news/joint-statement-from-the-leaders-of-the-united-kingdom-france-and-canada-on-the-situation-
in-gaza-and-the-west-bank.

“ ‘Gaza City Will Be Razed if Hamas Does Not Agree Our Terms, Israel Minister Says’, BBC News,
22 August 2025, https://www.bbc.com/news/articles/c754kknw2g2o.
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the remaining militarised Hamas infrastructure.*’ Hamas was still believed to hold
at least 20 hostages presumed alive in its power.*> An Israeli airstrike on 9 September
apparently targeted Hamas officials engaged in backchannel negotiations in Qatar,
fuelling international grievances with Israel’s conduct in the war.*® The next day,
several countries - including some historically aligned with Israel - shifted their
positions in the UNGA, backing a resolution in support of recognising Palestinian
statehood.** Since then, efforts led by the US to reinstate a ceasefire gained partic-
ular traction.*” In October 2025, the hostilities came to a close. In November 2025,
at the time of completing work on this article, the situation on the ground remains
fragile.

3. The uncertainty regarding Palestine’s statehood

On 7 October 2023, the Gaza Strip formed part of the territory destined for the
realisation of the right to self-determination of the Palestinian people.*® While
Hamas established control over the Gaza Strip in 2007,” no separate state of Gaza
under the government of Hamas was created under international law because the
Palestinian population in the Gaza Strip did not decide to break away from the larger
Palestinian self-determination territory.*® It is, however, a matter of profound con-
troversy whether on 7 October 2023 a Palestinian state, including the Gaza Strip,
had already been created in the realisation of the right to self-determination of the
Palestinian people.*’ On the one hand, in 2012, the UNGA granted Palestine the status

41 ‘Palestinians Flee Gaza City Districts as Israel Says First Stages of Offensive Have Begun’, BBC News,

21 August 2025, https://www.bbc.com/news/articles/clyr710z9edo.

2 Victoria Bisset, Julia Ledur and Leslie Shapiro, ‘Hamas Took 251 Hostages from Israel into Gaza:
Where Are They?’, The Washington Post, updated 26 June 2025, https://www.washingtonpost.com/world/
interactive/hamas-hostages-israel-war-gaza; Victoria Bisset, ‘Who Are the Hostages Freed from Gaza?,
The Washington Post, updated 14 October 2025, https://www.washingtonpost.com/world/2025/05/12/
hamas-gaza-remaining-israel-hostages.

43 ‘Israel Attempts to Kill Hamas Leadership in Airstrike on Qatar, a Gaza War Mediator’, The New York
Times, 9 September 2025, https://www.nytimes.com/2025/09/09/world/middleeast/israel-hamas-doha-
qatar-strike.html.

4 UNGA Res A/80/L.1/Rev.1 (10 September 2025), UN Doc A/80/L.1/Rev.1 (endorsing the ‘New York
Declaration on the Peaceful Settlement of the Question of Palestine and the Implementation of the
Two-State Solution’: UN Doc A/CONF.243/2025/1/Add.1 (6 August 2025)). Catarina Demony and Bhargav
Acharya, ‘Four Major Western Nations Recognise Palestinian State, to Fury of Israel’, Reuters, 22 September
2025, https://www.reuters.com/world/americas/britain-australia-canada-recognise-palestinian-state-
2025-09-21.

“ ‘Progress in Gaza Peace Talks as Trump Says “Very Close to Deal””, BBC News, 9 October 2025, https://
www.bbc.com/news/articles/cdjzvixp8mjo.

“61CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
[2004] ICJ Rep 136, [118].

47 For a brief factual account see ICC, Prosecution Request pursuant to Article 19(3) for a Ruling on the Court’s
Territorial Jurisdiction in Palestine, ICC-01/18, Office of the Prosecutor, 22 January 2020, para 80.

8 Claus KreR, ‘The Law of Naval Warfare and International Criminal Law: Germany’s Federal Prosecutor
on the Gaza Flotilla Incident’ (2019) 49 Israel Yearbook on Human Rights 1, 20-21; Henderson ((n 5) 743) raises
the possibility of treating the Gaza Strip as a ‘contested state’, but without discussing this idea any further.

> For a meticulous legal analysis up to 2006, concluding that a Palestinian state was not created until
that point in time: James Crawford, The Creation of States in International Law (2" edn, Oxford University
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of ‘non-member observer state” and, in 2024, it declared, with 143 states in favour,
‘that the State of Palestine is qualified for membership in the United Nations in
accordance with Article 4 of the Charter of the United Nations and should therefore
be admitted to membership to the United Nations’.*! Also, in 2020, the Prosecutor
of the ICC considered that Palestine qualified as a state under international law in
view of its internationally recognised right to self-determination, the detrimen-
tal impact of Israel’s ongoing breaches of international law on the effectivity of
the Palestinian Authority’s operative government in the entire territory subject to
the right of self-determination, and the high number of bilateral recognitions of
Palestinian statehood.>? On the other hand, however, on 7 October 2023, the effectiv-
ity of the Palestinian Authority’s government over said territory continued to suffer
from significant limitations, including its complete inability essentially to govern
the Gaza Strip. A Pre-Trial Chamber of the ICC explicitly refrained from considering
Palestine a state under general international law in 2021, while no less finding that
Palestine is a state party to the ICC Statute.>® In 2024, the ICJ, while reaffirming the
‘right (of the Palestinian people) to an independent and sovereign State, living side
by side in peace with the State of Israel within secure and recognized borders for
both States’,>* abstained from determining that a state of Palestine has been created
in the realisation of that right.> In the light of this prevailing uncertainty, the exis-
tence, on 7 October 2023, of a Palestinian state, including the Gaza Strip, will neither
be assumed nor excluded in this study. Proceeding in that agnostic way does not
decisively complicate the legal analysis; on the contrary, as will be shown, the legal
situation under the jus contra bellum does not depend decisively on the question of
Palestinian statehood at the material time.

4. The applicability of the prohibition of the use of force to Israel’s use of
force and a brief remark on Hamas’ attack on Israel and the jus contra
bellum

This prohibition, which the ICJ has accurately called a ‘cornerstone’ of the UN
Charter, is laid down in Article 2(4) of the Charter and also forms part of customary

Press 2006), 434-48; for a shorter, but instructive analysis covering the development, including July 2024,
see Van Steenberghe (2024) (n 5) 985-88.

50 UNGA Res 67/19 (29 November 2012), UN Doc A/RES/67/19, op para 2.

51 UNGA Res ES-10/23 (10 May 2024), UN Doc A/RES/ES-10/23, op para 1; ‘UN General Assembly Presses
Security Council to Give “Favourable Consideration” to Full Palestinian Membership’, United Nations News,
10 May 2024, https://news.un.org/en/story/2024/05/1149596.

S21CC, Territorial Jurisdiction in Palestine (n 47) paras 136-82, in particular 146, 178-79.

53 ICC, Decision on the ‘Prosecution Request pursuant to Article 19(3) for a Ruling on the Court’s Territorial
Jurisdiction in Palestine’, ICC-01/18, Pre-Trial Chamber I, 5 February 2021, paras 109-13. Rome Statute of
the International Criminal Court (entered into force 1 July 2002) 2187 UNTS 90.

54 1CJ, Legal Consequences Arising from the Policies and Practices of Israel in the Occupied Palestinian Territory,
Including East Jerusalem, Advisory Opinion, 19 July 2024, [283], https://www.icj-cij.org/sites/default/files/
case-related/186/186-20240719-adv-01-00-en.pdf.

%5 For a criticism of this abstention see ICJ, Policies and Practices of Israel in the OPT, ibid, Separate Opinion
of Judge Gmez Robledo, [4]-[17].

5 ICJ, Case concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda), Merits, Judgment, [2005] IC] Rep 168, [148].

https://doi.org/10.1017/50021223725100125 Published online by Cambridge University Press


https://news.un.org/en/story/2024/05/1149596
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-en.pdf
https://doi.org/10.1017/S0021223725100125

Israel Law Review 141

international law.’” The ICJ therefore tends to refer to it as the ‘principle of non-use
of force in international relations’.”® In the present case, the question arises whether
this principle is applicable to Israel’s use of force. This would certainly be so if, on
7 October 2023, the Gaza Strip qualified as part of the territory of a state of Palestine.
Yet, as we have just seen, this remains an open question. It is therefore worthwhile to
interrogate whether Israel’s use of force in the Gaza Strip also fell within the scope of
the prohibition of the use of force, assuming this territory, at the material time, was
not subject to the sovereignty of a foreign state. Some have voiced the view that the
current jus contra bellum is strictly interstate in nature and, therefore, that the scope
of the prohibition extends only to the use of force on the territory of another state or
one that otherwise affected external manifestations of such a state.>® However, such
an interpretation neither required nor persuasive in view of the fact that Article 2(4)
of the UN Charter covers the use of force by states in their international relations,
not only if it is carried out ‘against the territorial integrity or political independence
of any state’ but also if it occurs ‘in any other manner inconsistent with the Purposes
of the United Nations’. It is eminently sensible to assume that the latter formula-
tion includes the use of force by a state on a self-determination territory outside its
own borders;* for such an interpretation ensures that the territory - on which the
right of a people to create a state in the exercise of its international right to self-
determination is intended to be realised - is protected against the forcible intrusion
of a foreign state in the same manner as the territory of a state and the population
of such a state. It is impossible to point to any legitimate interest of a state not to
refrain in the same manner from the use of force on the territory of a foreign self-
determination territory, as the same state is bound to do with respect to the territory
of a foreign state. This interpretation of the prohibition of the use of force is increas-
ingly accepted in international legal scholarship.®! It was also implicitly endorsed by
the ICJ in its 2024 advisory opinion in Legal Consequences Arising from the Policies and

571CJ, Case concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United States
of America), Merits, Judgment, [1986] ICJ Rep 14, [172]-[190].

58 On the case law of the IC]J see Claus KreR, ‘The International Court of Justice and the “Principle of
Non-Use of Force™ in Marc Weller (ed), The Oxford Handbook of the Use of Force and International Law (Oxford
University Press 2015) 561, 565.

% Van Steenberghe (2024) (n 5) 992; Milanovic (n 5); Dapo Akande, ‘Is Israel’s Use of Force in Gaza
Covered by the Jus ad Bellum?’, EJIL:Talk!, 22 August 2014, https://www.ejiltalk.org/is-israels-use-of-force-
in-gaza-covered-by-the-jus-ad-bellum (while not offering a firmly entrenched position in that sense,
appearing to lean in this direction).

% The addition ‘outside its borders’ is made to distinguish the case of the Gaza Strip from those terri-
tories that had come under colonial rule before the entry into force of the prohibition of the use of force;
in the latter case, which is not relevant here, additional considerations apply; for a careful analysis, see
Sarah Gucanin-Gazibaric, Zur Bedeutung des Merkmals, in ihren internationalen Beziehungen in Artikel 2(4) der
Satzung der Vereinten Nationen (Nomos Verlagsgesellschaft 2024) 171-89; see also Ka Lok Yip (n 5) 171-95.

61 See, in particular, the impressively detailed analysis by Ka Lok Yip (n 5) 171-95, which extends
the specific constellation of the Gaza Strip and covers self-determination territories under colonial
domination; see also Lagrange (n 5) 183; Christian Tams, ‘Article 2(4)" in Bruno Simma and oth-
ers (eds), The Charter of the United Nations. A Commentary, Vol 1 (4" edn, Oxford University Press
2024) 289, 335 para 87; Claus KreR, ‘On the Principle of Non-Use of Force in Current International
Law’, Just Security, 30 September 2019, https://www.justsecurity.org/66372/on-the-principle-of-non-use-
of-force-in-current-international-law; Sean Shun Ming Yau, ‘The Legality of the Use of Force for Self-
Determination’ (2020) 21 The Palestine Yearbook of International Law 32, 60-63; Victor Kattan, ‘Operation Cast
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Practices of Israel in the Occupied Palestinian Territory, Including East Jerusalem, in which
the Court applied the prohibition of the use of force to the question of the legality
of Israel’s continued military presence in the Occupied Palestinian Territory with-
out recognising Palestinian statehood.®? The ICJ approach is in line with the position
taken by a large number of states in the course of the proceedings.®® The better argu-
ments thus support the view that the jus contra bellum has been applicable to Israel’s
use of force in the Gaza Strip since 7 October 2023, even on the assumption that the
latter territory was not, at the material time, part of a Palestinian state.®*

It bears noting that Hamas, being a non-state organisation, is not bound by the
jus contra bellum. Following the transnational armed attacks by the non-state organ-
isation Al-Qaeda on 11 September 2001, a debate arose as to whether the scope of
application of the prohibition of the use of force under customary international
law should be extended to cover violent action of non-state transnational armed
groups.®® Yet, such a development of customary international law has not taken
place.® It is thus impossible to make a persuasive case that Hamas was bound by the
prohibition of the use of force under international law on 7 October 2023. Assuming
the existence of a state of Palestine on that date, this state would, of course, have
been bound by the customary prohibition of the use of force. But as Hamas’ attack
on Israel would not have been attributable to such a state and as one would have
had to consider the same state unable to prevent that attack,®’ there would not have
been a violation of the prohibition of the use of force by a state of Palestine through
the Hamas attack or in connection with it. Rather than constituting an unlawful use
of force under international law, this attack on Israel entails conduct that violated
the law of armed conflict and may qualify as war crimes, crimes against humanity,
and genocide.®®

5. On the conditions necessary to trigger Israel’s right of individual
self-defence

5.1. The lack of clarity in Israel’s position and its reference to an ‘ongoing
armed conflict’®®

Israel has yet to articulate a comprehensive and fully consistent exposition of its own
view regarding the legality of its use of force in the Gaza Strip under the jus contra

Lead: Use of Force Discourse and Jus ad Bellum Controversies’ (2009) 15 Palestine Yearbook of International
Law 96, 110-17.

©21CJ, Policies and Practices of Israel in the OPT (n 54) [253]-[254]; see also Corten (n 5) 135-36.

© For detailed references see Ka Lok Yip (n 5) 188-91.

% For the same view see Ulfstein (n 5); Ka Lok Yip (n 5) 171-95.

® Anne-Marie Slaughter and William W Burke-White, ‘An International Constitutional Moment’ (2002)
43 Harvard International Law Journal 1, 9-13.

 Tams (n 61) 359, paras 135-36; Claus KreR, ‘Major Post-Westphalian Shifts and Some Important Neo-
Westphalian Hesitations in the State Practice on the International Law on the Use of Force’ (2014) 1 Journal
on the Use of Force and International Law 11, 41.

7 This will be shown in some detail in Section 5.

 On the ICC arrest warrant against Mohammed Diab Ibrahim Al-Masri (Deif) see ICC Press Release
of 21 November 2024, https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-
issues-warrant-arrest-mohammed-diab-ibrahim.

¢ For a more detailed, illuminating analysis of this aspect see Cohen (n 5).
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bellum.” In its letter of 7 October 2023, Israel did not refer explicitly to Article 51 of
the UN Charter; nor did it specifically mention its right of individual self-defence.
Instead, as mentioned at the beginning of this article, it was declared that ‘(t)he
state of Israel will act in any way necessary to protect its citizens and sovereignty
from the ongoing terrorist attacks originating from the Gaza Strip and carried out by
Hamas and other terrorist organizations’.”* A little later, Israel stated that the Hamas
attack took place in the context of an ongoing armed conflict and that, for this rea-
son, ‘legally speaking, these attacks do not necessitate an analysis of the conditions
under which Israel may resort to the use of armed force (the jus ad bellum)’.” During
the proceedings before the ICJ in the Case concerning Application of the Convention on
the Prevention and Punishment of the Crime of Genocide in the Gaza Strip, Israel, how-
ever, invoked its right of self-defence in the following terms: ‘(I)t is in response to
the slaughter of 7 October ... and to the ongoing attacks against it from Gaza, that
Israel has the inherent right to take all legitimate measures to defend its citizens and
secure the release of the hostages’.” It is thus not entirely clear whether Israel has,
in fact, invoked its right of self-defence, as recognised in Article 51 of the UN Charter,
in response to the Hamas attack of 7 October 2023, or whether Israel believes that its
right of self-defence was triggered and exercised at some earlier point in time by a
prior attack by Hamas, and that this had rendered it unnecessary for Israel to justify
its use of force since 7 October 2023 under the jus contra bellum because the armed
conflict, having resulted from Israel’s prior exercise of self-defence, was ongoing on
that date.”

If taken literally, Israel’s statement - that ‘an analysis of the conditions under
which Israel may resort to the use of armed force (the jus ad bellum)’ was unnec-
essary on 7 October 2023 because Hamas’ attack of that day formed part of an
ongoing armed conflict - directly contradicts the separation between the jus con-
tra bellum and the jus in bello: the existence of an (ongoing) armed conflict cannot
provide an independent justification for a use of force under the jus contra bellum.
However, Israel’s statement in question might also be read as a somewhat imprecise

7% On the lack of determinacy of Israel’s justification of its previous military campaigns in the Gaza
Strip see Henderson (n 5) 733, 736, 738.

7! Identical letters dated 7 October 2023, UN Doc $/2023/742 (n 3).

72 State of Israel, Ministry of Foreign Affairs (n 4) ‘Hamas-Israel Conflict: Key Legal Aspects’, Annex 2:
‘Legal Aspects of the Hamas-Israeli Conflict 2023’ (updated to 2 November 2023), para 1, https://www.
gov.il/en/pages/hamas-israel-conflict2023-key-legal-aspects#ANNEX%202; Israel chose the same line
of reasoning with regard to Operation ‘Rising Lion’ against Iran between 13 and 24 June 2025: Ministry
of Foreign Affairs, ‘Operation “Rising Lion”: Key Factual and Legal Aspects of the Iran-Israel Hostilities,
13-24 June 2025, 2, 20, https://www.gov.il/BlobFolder/generalpage/operation-rising-lion-key-factual-
and-legal-aspects-of-the-iran-israel-hostilities-june-2025-11-aug-2025/en/English_Swords_of_Iron_
DOCUMENTS_Operation_Rising Lion_2025_Israel-Iran-Key_Factual_and_Legal_Aspects2.p.

1], Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v Israel), Public Sitting, 12 January 2024, Verbatim Record 16, para 24 (Mr Becker).

74 One might ask, therefore, whether Israel has fulfilled the reporting requirement with regard to an
exercise of the right of self-defence in response to the Hamas attack of 7 October 2023 (for a fairly gen-
erous treatment of this requirement in previous instances see Henderson (n 5) 742), but this question
will not detain us any further in this article; in any event, the ICJ seems to treat the duty to report as an
independent procedural requirement posed in Article 51 of the UN Charter (n 2) rather than one of the
conditions for the lawfulness of the relevant use of force: Kre (n 58) 590.
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and abbreviated endorsement of the following legal proposition, put forward by
the late Yoram Dinstein, which Eliav Lieblich has aptly termed a ‘static approach’:”
if the right of self-defence is triggered by an armed attack of a ‘critical’ intensity,
the exercise of the right of self-defence by the victim state will not be subject to
the continuous application of the principles of necessity and proportionality, but it
will provide justification for the use of force under the jus contra bellum ‘until final
victory’.”® Under this approach, the analysis of the legality of Israel’s use of force
under the jus contra bellum would require one to go back in time in order to ascer-
tain whether Hamas, at one point prior to 7 October 2023, had launched an armed
attack on Israel that not only triggered Israel’s right of self-defence, but was of such
a ‘critical intensity’ that Israel was henceforth entitled to use force against Hamas
without the need for recurring jus contra bellum analysis, ‘until final victory’ over
Hamas. Such an approach, however, is legally untenable: it would deprive the prin-
ciples of necessity and proportionality of any meaningful”” limiting legal effect after
the initiation of the exercise of self-defence.”

Another way to make sense of Israel’s statement is to read it as a misleading
use of jus in bello terminology in order to make the jus contra bellum point that
the Hamas attack of 7 October 2023 formed part of one single continuing armed
attack within the meaning of Article 51 of the UN Charter and customary inter-
national law, thus justifying, since its inception, the exercise of Israel’s right of
self-defence. It cannot be doubted that a series of sufficiently proximate consecutive
armed attacks emanating from the same source may constitute one single, continu-
ing armed attack, for the purposes of the exercise of the right of self-defence.” Yet,
Israel has not specified at all the factual basis of such an assertion, limiting the pos-
sibilities to assess fully the legal proposition that an alleged armed attack by Hamas
began at some time before 7 October 2023, and continued since then.® The legal

7 Eliav Lieblich, ‘On the Continuous and Concurrent Application of Ad Bellum and In Bello
Proportionality’ in Claus KreR and Robert Lawless (eds), Necessity and Proportiondlity in International Peace
and Security Law (Oxford University Press 2021) 41; Gal Cohen speaks of a ‘displacement approach’: Cohen
(n5).

76 Yoram Dinstein, War, Aggression and Self-Defence (6 edn, Cambridge University Press 2017) 282-87,
paras 743-54; the position put forward in Israel’s explanation of the legality of its Operation ‘Rising Lion’
(Ministry of Foreign Affairs (n 72) 20) points in this direction.

7 One could say that the words ‘until final victory’ imply a reference to the principle of functional
proportionality (as described in Section 6.3.1), but, if circumscribed in such a radically loose way, the
determination of functional proportionality would end up being at the entire discretion of the state that
exercises its right of self-defence.

78 For an essentially concurring view: Cohen (n 5) (who also demonstrates that such an approach
finds no discernible support in the practice of states). For a more detailed exposition of the falla-
cies of the static approach: Lieblich (n 75) 44-60; for the classic early exposition of the correct legal
view that a use of force in self-defence must continuously be subjected to the conditions for the law-
ful exercise of this right: Christopher Greenwood, ‘The Concept of War in International Law’ (1987) 36
International & Comparative Law Quarterly 283; see also Chris O'Meara, Necessity and Proportionality and the
Right of Self-Defence in International Law (Oxford University Press 2021) 166-67.

7> Tom Ruys, ‘Armed Attack’ and Article 51 of the UN Charter: Evolutions in Customary Law and Practice
(Cambridge University Press 2010) 106, 519.

8 For a brief account of the previous rounds of hostilities between Hamas and Israel see Henderson
(n5) 729-32; in its legal explanation regarding the Operation ‘Rising Lion’ (Ministry of Foreign Affairs
(n 72) 20 in conjunction with 10-14), Israel has been far more specific in laying out what it considers to
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analysis that follows will thus proceed on the basis of Israel’s claim before the IC] that
its use of force as from 7 October 2023 ‘is in response to the slaughter of 7 October
... and to the ongoing attacks against it from Gaza, that Israel has the inherent right
to take all legitimate measures to defend its citizens and secure the release of the
» 81

hostages’.

5.2. Israel’s alleged military occupation of the Gaza Strip as a possible ground

for the inapplicability ab initio of Israel’s right of self-defence
South Africa has denied the possibility for Israel to exercise its right of self-defence
against the Hamas attack of 7 October 2023 for the following reason: ‘What ... Israel
is doing in Gaza, it is doing in territory under its own control. Its actions are enforc-
ing its occupation. The law on self-defence under Article 51 of the United Nations
Charter has no application’.®? The underlying legal position, which other states have
endorsed,® is thus that the right of self-defence of a state is not triggered if an armed
attack occurs against a state from within territory under military occupation of the
state concerned. For this legal proposition, South Africa, correctly, draws authority
from a statement made by the ICJ in Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, which reads as follows:®*

The Court ... notes that Israel exercises control in the Occupied Palestinian
Territory and that, as Israel itself states, the threat which it regards as jus-
tifying the construction of the wall originates within, and not outside, that
territory. The situation is thus different from that contemplated by Security
Council resolutions 1368 (2001) and 1373 (2001), and therefore Israel could not
in any event invoke those resolutions in support of its claim to be exercising a
right of self-defence.

This statement, however, has remained controversial. In her separate opinion, Judge
Higgins observed that:*

[she failed] to understand the Court’s view that an occupying Power loses the
right to defend its own civilian citizens at home if the attacks emanate from the
occupied territory - a territory which it has found not to have been annexed
and is certainly ‘other than’ Israel.

have been prior (direct and indirect) armed attacks by Iran. In any event, it must be stated that even if
Israel had been confronted with a continuing armed attack, this could not have justified the adoption of
a ‘static approach’.

811CJ, South Africa v Israel, Public Sitting, 12 January 2024 (n 73).

82 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide in
the Gaza Strip (South Africa v Israel), Public Sitting, 11 January 2024, Verbatim Record, 80, [30] (Mr Lowe).

8 See, for example, Jordan on behalf of the Group of Arab States: UNSC, Official Records of 9439th
Meeting (16 October 2023), UN Doc S/PV.9439, 12 (Jordan); UNSC, Official Records of 94531d Meeting
(25 October 2023), UN Doc S/PV.9453, 3 (Russian Federation).

8 1¢J, Wall (n 46) [139]; on the significance of this passage see KreR (n 58) 590-91.

851CJ, Wall (n 46) Separate Opinion of Judge Higgins, [34]; for a similar view see Milanovic (n 5); Lagrange
(n 5) 186.
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The best explanation of the ICJ’s legal proposition would seem to be the following.
A military occupation requires that the relevant territory is ‘actually placed under
the authority’® of the occupying state’s armed forces. This means that attacks from
within occupied territory must be legally assimilated, as far as the power of repres-
sion is concerned, with domestic violence. Hence, as much as a state cannot rely on
self-defence against its own people, a state cannot rely on self-defence against resi-
dents living under the occupation of its own armed forces. In both situations, a state
can only make use of powers of law enforcement to restore public order. In the first
case, those powers result from the relevant domestic legal order; in the second case,
they flow from the international law of military occupation, including, in particular,
Article 43 of the 1907 Hague Regulations.?’

Whether this argument is persuasive does not need to be decided for the pur-
poses of the present analysis. For it - and with it the legal proposition it is intended
to support - applies only in the case of military occupation. On 7 October 2023, the
Gaza Strip was not, however, under Israel’s military occupation. Such an occupa-
tion existed after the Six-Day War in June 1967, but Israel withdrew its armed forces
from the Gaza Strip in 2005. Nevertheless, it is widely assumed that Israel’s military
occupation of the Gaza Strip has not ended since then.®® This assessment is based on
the facts that (i) Israel has retained control of the airspace over the Gaza Strip, and
(ii) Israel responded to the Hamas takeover of the Gaza Strip by sealing off its border
crossings and later also by imposing a naval blockade in response to previous cross-
border violence by Hamas. This, so the argument goes, means that Israel, despite
its ‘disengagement’ from the Gaza Strip, has retained a degree of control over this
territory sufficient to maintain that the military occupation of that state has been
ongoing. Yet, the relevant question in the present context is whether the Gaza Strip
continued to be ‘actually placed under the authority of the hostile army’ of Israel,
for this is the legal standard for the existence of a military occupation according to
Article 42 of the Hague Regulations and customary international law. In that respect,
it is determinative that it was not possible for Israel’s army - as the events on and
since 7 October 2023 have shown once again - to exercise authority in the Gaza Strip
without first having to overcome considerable armed resistance from Hamas.?* This

8 Hague Convention (IV) respecting the Laws and Customs of War on Land and its Annex: Regulations
concerning the Laws and Customs of War on Land (entered into force 26 January 1910) Martens Nouveau
Recueil (ser 3) 461 (Hague Regulations), art 42.

87 ibid. Van Steenberghe (2024) (n 5) 992; Marco Longobardo, The Use of Armed Force in Occupied Territory
(Cambridge University Press 2016) 126-33; Christian Tams, ‘Light Treatment of a Complex Problem: The
Law of Self-Defence in the Wall Case’ (2005) 16 European Journal of International Law 963, 969; George E
Bisharat and others, ‘Israel’s Invasion of Gaza in International Law’ (2009) 38 Denver Journal of International
Law and Policy, 41, 64-65; Kattan (n 61) 107-10; Iris Canor, ‘When Jus ad Bellum Meets Jus in Bello: The
Occupier’s Right of Self-Defence against Terrorism Stemming from Occupied Territories’ (2006) 19 Leiden
Journal of International Law 129, 140.

8 For a detailed recent scholarly exposition of this position see Federica Favuzza and Marco
Longobardo, ‘The Status of the Gaza Strip Before and After 7 October 2023 under the Law of Occupation’
(2024) Revue Belge de droit international 383, 391-99; see also, for example, UN Human Rights Council, Report
of the UN Fact-Finding Mission on the Gaza Conlflict, ‘Human Rights in Palestine and Other Occupied Arab
Territories’ (25 September 2009), UN Doc A/HRC/12/48, para 276.

% In support of a continuing military occupation of the Gaza Strip by Israel, Favuzza and Longobardo
((n 88) 398) write that ‘Israel’s frequent incursions between 2005 and 2023 may be taken as evidence of
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is incompatible with the existence of actual Israeli military authority over the Gaza
Strip at the material time.” The fact that Israel militarily occupied the West Bank
on 7 October 2023 is immaterial to the question of military occupation of the Gaza
Strip, as the existence of a state of military occupation depends on the factual cir-
cumstances in the territory concerned.” Instead of characterising the status of the
Gaza Strip on 7 October 2023 as one of Israeli military occupation, it is legally more
accurate to state that Israel, through the restrictions and controls it had established,
had placed the Gaza Strip under a type of control displaying important features of a
siege.”

The preceding legal evaluation is not inconsistent with the position adopted by
the ICJ in its 2024 advisory opinion in Legal Consequences Arising from the Policies and
Practices of Israel in the Occupied Palestinian Territory, Including East Jerusalem. In this
opinion, the Court found:**

Where an occupying Power, having previously established its authority in the
occupying territory, later withdraws its physical presence in part or in whole,
it may still bear obligations under the law of occupation to the extent that
it remains capable of exercising, and continues to exercise, elements of its
authority in place of the local government. Based on the information before it,
the Court considers that Israel remained capable of exercising, and continued
to exercise, certain key elements of authority over the Gaza Strip, including
control over the land, sea and air borders, restrictions on movement of peo-
ple and goods, collection of import and export taxes, and military control of
the buffer zone, despite the withdrawal of its military presence in 2005. This is
even more so since 7 October 2023. In light of the above, the Court is of the
view that Israel’s withdrawal from the Gaza Strip has not entirely released
it of its obligations under the law of occupation. Israel’s obligations have
remained commensurate with the degree of its effective control over the Gaza
Strip.

This conclusion by the Court stops short of a finding that Israel’s military occupa-
tion of the Gaza Strip continued after the withdrawal of its military presence.”* As
Judge Iwasawa persuasively explained in his separate opinion, the ICJ has hereby, in
effect, subscribed to what has been called a ‘functional approach’ to the continued

its capacity to make its physical presence felt therein within a reasonable time, albeit with some effort’,
but the use of the words ‘with some effort’ fails to do justice to the reality on the ground.

% Shany and Cohen (n 5).

1 1¢J, Wall (n 46) [78].

%2 Yuval Shany, ‘The Law Applicable to Non-Occupied Gaza: A Comment on Bassiouni v. Prime Minister of
Israel’, International Law Forum, The Hebrew University of Jerusalem, International Law Research Paper
No. 13-09, February 2009, 6. The situation was not one of a complete siege as Israel did not maintain control
over the border crossing with Egypt.

31CJ, Policies and Practices of Israel in the OTP (n 54) [92]-[94].

% For a different view see Favuzzo and Longobardo (n 88) 395.

% For the original exposition of this approach see Aeyal Gross, ‘Rethinking Occupation: The Functional
Approach’, Opiniojuris, 23 April 2012, http://opiniojuris.org/2012/04/23/rethinking-occupation-the-
functional-approach; this suggestion was then taken up - rather tentatively - by Tristan Ferraro,
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application of certain rules of the law of military occupation after the withdrawal.
This approach, in the fitting words of Judge Iwasawa, is not concerned with the
status of the territory as such, but with the question whether a former occupying
power may continue to be bound by certain obligations under the law of occupa-
tion although the occupation as such has ended.’® For the purposes of the present
analysis, it is not necessary to reach a conclusion on the merits of the functional
approach to the (continued) applicability of certain parts of the law of military occu-
pation beyond the actual display of authority by the foreign army.”” 1t is sufficient
to realise that the ICJ’s legal proposition in Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory - that the right of self-defence of a state is
not triggered if an armed attack occurs against a state from within territory under
military occupation - does not apply in a case where a former occupying power con-
tinues to be bound by certain rules of the law of occupation, commensurate with the
degree of its effective control. The crucial consideration underlying the proposition
that the right of self-defence cannot be exercised by an occupying power - that this
power, because of its actual authority over the territory, must rely on its law enforce-
ment capacity - does not apply in a case where the retention of a lesser degree of
control may justify the application of certain rules of the law of occupation.”® As
Israel did not exercise control over Gaza in a manner that would have triggered the
obligations of an occupant in full, such a legal status cannot have excluded the pos-
sibility that Israel’s right of self-defence was triggered by Hamas’ attack of 7 October
2023.”

‘Determining the Beginning and the End of an Occupation under International Humanitarian Law’ (2012)
94 International Review of the Red Cross 133, 157; the International Committee of the Red Cross (ICRC) subse-
quently adopted the approach set out by its legal adviser in Tristan Ferraro, ‘What Does the Law Say about
the Responsibilities of the Occupying Power in the Occupied Palestinian Territory?’, 26 July 2024; https://
www.icrc.org/en/document/ihl-occupying-power-responsibilities-occupied-palestinian-territories.

% 1CJ, Policies and Practices of Israel in the OTP (n 54) Separate Opinion of Judge Iwasaha, [7]-[8].

7 1t may be noted, in passing, that the functional approach gives rise to the question of which rules
of the law of occupation continue to apply in a given situation. The ICJ has not given any indication in
respect of the Gaza Strip, which was observed critically in IC], Policies and Practices of Israel in the OPT (n 54)
Separate Opinion of Judge Cleveland, [22].

% Shany and Cohen (n 5); Ulfstein (n 5); in the same direction Lagrange (n 5) 193 note 89; Henderson
(n>5)743.

% This conclusion does not contradict the ICJ’s advisory opinion of 22 October 2025 in Obligations of
Israel in Relation to the Presence and Activities of the United Nations, Other Organizations and Third States in
and in Relation to the Occupied Palestinian Territory: in para 85 of this advisory opinion, the Court con-
firms its adherence to the functional approach to the application of the law of military occupation,
and in para 86, the Court applies the same approach to the period of time following 7 October 2023.
Interestingly, in para 87 the Court opines that ‘the fact that hostilities are ongoing does not necessar-
ily preclude the simultaneous application of the law of occupation’. While it is beyond the scope of
this article to address this legal proposition in greater detail, it may still be permitted to ask whether
it sits easily together with the Court’s proposition in the Wall case that the existence of a (full) mili-
tary occupation excludes the possibility for the occupying power to exercise its right of self-defence
if an armed attack occurs from within the occupied territory against the territory of the occupying
power.
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5.3. The absence of an international legal right of Hamas to attack Israel

If Hamas had been entitled under international law to launch its attack of 7 October
2023 against Israel, this attack could not have placed Israel in a position to exer-
cise its right of individual self-defence as recognised in Article 51 of the UN Charter,
for this right cannot be exercised in the case of an internationally lawful armed
attack. Starting from this correct legal premise, Ralph Wilde has put forward the
view that Israel could not invoke its right of individual self-defence in the case of
Hamas’ attack against it. This author is of the view that the attack of 7 October
2023 was carried out in the exercise of a ‘right to resist in international law on the
part of the Palestinian people’ against Israel’s (continued) illegal use of force in the
Gaza Strip in the form of its (continued) military occupation of this territory, which
amounts to an aggression. Wilde acknowledges that Hamas’ attack of 7 October
2023 violated, in particular, international humanitarian law, but this, in his view,
did not affect the international legal entitlement of Hamas to forcibly resist Israel’s
aggression,'%

Wilde’s argument fails for at least two independent reasons.'®! First, on 7 October
2023, Hamas was not the representative of the Palestinian people and thus was
not entitled to exercise any supposedly existing international legal right of the
Palestinian people to armed resistance.!®* Second, while it is correct to assume, as
Wilde does, that violations of the law of armed conflict do not as such affect the
legal situation under the jus contra bellum, Hamas’ violations of the law of armed
conflict are reflective of its stated goal to annihilate the state of Israel'®® rather
than to defend the people of Palestine against an armed attack by Israel.’** To
annihilate the state concerned, however, goes beyond the legitimate goal of any
supposedly existing international legal right of the Palestinian people to resistance
under international law.

For each of these two reasons, it is unnecessary, for the purposes of the present
analysis, to enter into the rather complex question of whether the Palestinian peo-
ple possessed an international legal right to armed resistance against Israel either
because of a possible unlawful armed attack by Israel against the Gaza Strip'® (in the
form of, for example, its continued imposition of a naval blockade'®®) or because of a

100 wilde (n 5).

101 For an early rebuttal of Wilde’s argument based on considerations similar to those following in the
above text see Milanovic (n 5); in similar vein see Corten (n 5) 147; Lagrange (n 5) 179-82, 189-91.

192 For a useful analysis see Ming Yau (n 61) 51-52; Longobardo (n 87) 156-57.

103 See the statement by Hamas cited inn 11.

104 For the same conclusion from an ethics of war perspective see Daniel Statman, ‘McMahan on the
War Against Hamas’ (2025) 47 Analyse & Kritik 179, 181-83; for ultimately the same conclusion see Jeff
McMahan, ‘Proportionality and Necessity in Israel’s Invasion in Gaza, 2023-2024’ (2024) 46 Analyse & Kritik
387, 387-88, in conjunction with ‘A Reply to Statman’s Defense of Israel’'s War in Gaza’ (2025) 47 Analyse &
Kritik 209, 210-11.

105 Whether the Gaza Strip formed part of a Palestinian state, or of a Palestinian territorial self-
determination unit, is immaterial for present purposes.

1% In the ‘Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident’,
September 2011, para 72, the Panel considered the imposition of the naval blockade at the time to consti-
tute a ‘legitimate exercise of the right of self-defence’, but even if legally persuasive, it does not, of course,
follow that the naval blockade must have remained a lawful use of force until 7 October 2023.
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possible unlawful armed attack against the West Bank and East Jerusalem'®” remain-

der of the Palestinian people territorial self-determination unit in the form of an
unlawful military presence in the West Bank and East Jerusalem - as was deter-
mined to exist by the ICJ in its 2024 advisory opinion in Legal Consequences Arising
from the Policies and Practices of Israel in the Occupied Palestinian Territory, Including East

Jerusalem’ .18

5.4. ‘If an armed attack occurs against a Member of the United Nations’

In view of its severity, Hamas’ use of force against Israel certainly qualifies as an
armed attack within the scope of Article 51 of the UN Charter in terms of its
gravity.'%

5.4.1. The absence of an armed attack by a state

Israel’s right of individual self-defence thus would unquestionably have been trig-
gered as a result of Hamas’ attack of 7 October 2023 if this attack constituted an
armed attack by a state within the meaning of Article 51 of the UN Charter and cus-
tomary international law. In the absence of a separate Gaza state at the material
time,"'° Hamas’ attack could not be qualified as an armed attack by such a state. If a
state of Palestine existed on 7 October 2023 and if Hamas’ relevant conduct could
be attributed to such a state under the applicable rules of international law, the
attack could be qualified as an armed attack by the state of Palestine.!"! Here again,
the question of Palestinian statehood, however, can be left undecided, for even if a
Palestinian state had existed on 7 October 2023 and even if the Gaza Strip had formed
part of the territory of such a state, Hamas’ attack could not have been attributed to
such a state.!'? To begin with, there is no basis for attribution under the general rules
of attribution that the International Law Commission (ILC)"*® has codified. The gov-
ernment of a state of Palestine on 7 October 2023 would have been the Palestinian
Authority. This means that the members of Hamas who carried out the attack against
Israel could not have been qualified as organs de jure of a Palestinian state.''* Having
not acted in complete dependence on the Palestinian Authority, the relevant mem-
bers of Hamas could also not have been considered to have acted as organs de facto'*®

197 Again, it is immaterial for present purposes whether the territory in question formed part of a
Palestinian state or of a Palestinian territorial self-determination unit.

198 1CJ, Policies and Practices of Israel in the OTP (n 54) [261].

199 Corten (n 5) 139; Lagrange (n 5) 175.

110 See Section 3, text accompanying n 48.

1 For a more detailed analysis of these issues see Tsagourias (n 5).

112 Corten (n 5) 142-44; Lagrange (n 5) 189; Ulfstein (n 5); Van Steenberghe (2024) (n 5) 993.

3 Arts 4-11 of ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, Report of the ILC on the Work of its Fifty-third Session (23 April-1 June and
2 July-10 August 2001), UN Doc A/56/10, Yearbook of the International Law Commission (2001) Vol Il Part Two,
26, para 76.

114 On the concept of organ de jure of a state for the present purposes see ILC Draft Articles (n 113) art
4 and commentary, 40-42.

115 On the concept of organ de facto of a state for the present purposes see ICJ, Case concerning Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and
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of a Palestinian state. There is also no factual basis for maintaining that the relevant
members of Hamas acted under the effective control of the Palestinian Authority.''¢
Finally, the relevant conduct of Hamas could also not be seen as having occurred in
the exercise, in fact, of elements of the governmental authority of a Palestinian state
in the absence or default of the official authorities in circumstances such as to call
for the exercise of those elements of authority'!’ for there were no circumstances
‘to call for’ this brutal attack against Israel.''®

Furthermore, assuming again the existence of a Palestinian state on 7 October
2023, Hamas’ attack would also not be attributable to such a state under a rule of
attribution specifically applicable to the concept of armed attack.'® The ICJ has yet
to recognise such a special rule of attribution, but scholars have occasionally admit-
ted the existence of such a rule. The central point of reference is Article 3(g) of the
UNGA definition of aggression of 1974,'* which has been used by the ICJ for the
interpretation of the concept of armed attack by a state.'* This provision reads as
follows:

The sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such
gravity as to amount to the acts listed above, or its substantial involvement
therein.

While the first alternative (the ‘sending’) can be interpreted in conformity with the
effective control test under the general rules of attribution,'? this is not possible in
case of the second alternative (the ‘substantial involvement’). The latter might thus
indeed articulate a special rule of attribution lowering the threshold as compared to
that under the applicable general rules.’” How far precisely the threshold is lowered

Montenegro) Merits, Judgment, [2007] IC] Rep 43, [392]-[393]; see also Jérdme Reymond, Lattribution de com-
portements d’organes de facto et d’agents de U'Etat en droit international: Etude sur la responsabilité internationale
des Etats (Editions Schulthess 2013).

116 On the concept of effective control in the context of the attribution of conduct by private individuals
to a state see ICJ, Bosnia and Herzegovina v Serbia and Montenegro (n 115) [398]-[407], and ILC Draft Articles
(n 113) art 8, with commentary, 47-48.

U7 1LC Draft Articles (n 113) art 9.

8 The commentary on Article 9 of the ILC Draft Articles makes it clear that such circumstances will
arise only exceptionally: ILC Draft Articles (n 113) art 49(1); for a concurring view in the context of the
Hamas attack see Corten (n 5) 144.

19 ILC Draft Articles (n 113) art 55 recognises the possibility of special rules of attribution.

120 UNGA Res 3314 (XXIX) (14 December 1974), Annex.

121 1CJ, Armed Activities on the Territory of the Congo (n 56) [195].

122 Marko Milanovic, ‘Special Rules of Attribution of Conduct in International Law’ (2020) 96
International Law Studies 295, 332-33.

123 Claus KreR, ‘Aggression’ in Robin GreR and Nils Melzer (eds), The Oxford Handbook of the International
Law of Global Security (Oxford University Press 2021) 232, 240; it is also possible to consider the second
alternative of Article 3(g) as describing a form of indirect aggression (and indirect armed attack) by a
state with the substantial involvement forming the relevant state conduct and the actual acts of force
remaining private acts; for such a view see Milanovic (n 122) 334.
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remains difficult to determine with precision, and the ICJ has remained silent in that
regard.’* Helmut Aust suggests that the following rather far-reaching special rule
of attribution exists:!%

[Acts of force of sufficient gravity] are also attributable to a State if they have
been committed by private persons and the State has encouraged these acts,
has given its direct support to them, planned or prepared them at least partly
within its territory, or was unwilling to take steps which can reasonably be
expected of it to prevent these acts after having received substantiated infor-
mation. The same is true if a State demonstrably gives shelter to terrorists after
they have committed an act of terrorism within another State in a situation in
which the attack can still be regarded as ongoing.

The proposed rule covers even the ‘harbouring’ on its territory by a state of pri-
vate persons who carry out acts of force (of sufficient gravity) against another state.
Whether a special rule of attribution exists that reaches that far remains a mat-
ter of quite some doubt.'” However, there is no need to take a position on this
issue for the purposes of the present analysis, as the factual relationship between
the Palestinian Authority and Hamas makes it impossible to say that the former
harboured the latter on 7 October 2023. In conformity with the foregoing consider-
ations, apparently no state that recognised Palestinian statehood on 7 October 2023
has qualified Hamas’ attack against Israel as an armed attack by the state of
Palestine.

It may also be asked whether Hamas’ attack of 7 October must legally be
qualified as an armed attack by Iran. In that respect, it bears noting that
Israel, in its legal explanation regarding Operation ‘Rising Lion’ against Iran
(conducted between 13 and 24 June 2025), pointed out that Iran had con-
tinuously been providing support to several ‘armed groups, including Hamas.
More specifically, Israel has stated: ‘In terms of international law rules govern-
ing the use of force, Iran’s substantial involvement in acts of armed force car-
ried out by these groups legally constitutes an armed attack by Iran against
Israel’.'?’

Israel has not, however, specified its precise understanding of the standard of
‘substantial involvement’ and it has also not elaborated on the facts supporting
its proposition regarding the Hamas attack of 7 October 2023. In fact, Israel has
stated that the ‘exact nature of the Iranian’s regime relationship with, and degree
of control over, each of these armed groups has fluctuated over time and through

124 For more detail see Tsagourias (n 5).

125 Helmut Aust, ‘Article 51" in Simma and others (n 61) 1769, 1795, para 40, in conjunction with 1794,
para 39.

126 For a negative conclusion, after careful analysis, see Christian Henderson, The Persistent Advocate and
the Use of Force: The Impact of the United States upon the Jus ad Bellum in the Post-Cold War Era (Ashgate 2010)
169-70; for a similar view see Kref (n 123) 240-41; for a broader understanding see Tsagourias (n 5).

127 Ministry of Foreign Affairs (n 72) 11-12.
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circumstances’.'?® It is also noteworthy that Israel had not spoken of an armed
attack by Iran in its legal explanation regarding Operation ‘Iron Swords’. Against
this background and without being privy to the relevant facts, it would be bold for
the present author to assume that Hamas’ attack of 7 October 2023 constituted an
armed attack by Iran on the basis of the latter’s substantial involvement therein.'*
However, it bears stressing that even if this attack constituted an armed attack by
Iran, Israel would have to provide a justification of self-defence specifically vis-a-vis
either the state of Palestine (assuming such a state existed) or the Palestinian self-
determination territory to the extent that its use of force was carried out in the Gaza
Strip.

5.4.2. The uncertainty as regards a right of self-defence in the case of an armed attack by
a non-state organisation'3°
The attack by Hamas of 7 October 2023 thus being best understood as non-state con-
duct, Israel’s right of self-defence as a result of this attack depended on whether
Article 51 of the UN Charter recognises a right of self-defence in the case of an
armed attack carried out by a non-state organisation. While this topic had already
received quite some attention before the Al-Qaeda attacks of 11 September 2001,
the wealth of academic literature on the subject has grown exponentially following

128 ibid 11.

129 For a similar approach see Lagrange (n 5) 189; for a different approach see Tsagourias (n 5).

130 For a more detailed analysis see Tsagourias (n 5).

131 For a selection of studies see Yehuda Z Blum, ‘State Response to Acts of Terrorism’ (1976) 19 German
Yearbook of International Law 223; 1an Brownlie, ‘International Law and the Activities of Armed Bands’ (1958)
7 International & Comparative Law Quarterly 712; Richard J Erickson, Legitimate Use of Military Force Against
State Sponsored International Terrorism (Air University Press 1989); Norman Menachem Feder, ‘Reading the
UN Charter Connotatively: Toward a New Definition of Armed Attack’ (1987) 17 New York University Journal
of International Law and Politics 395; Manuel R Garcia-Mora, International Responsibility for Hostile Acts of
Private Persons Against Foreign States (Martinus Nijhoff 1962); Christopher Greenwood, ‘International Law
and the United States Air Operation Against Libya’ (1986-87) 89 West Virginia Law Review 933; F Michael
Higginbotham, ‘International Law, The Use of Force in Self-Defense and the Southern African Conflict’
(1987) 25 Columbia Journal of Transnational Law 529; SG Kahn, ‘Private Armed Groups and World Order’
(1970) 1 Netherlands Yearbook of International Law 32; Claus KreR, Gewaltverbot und Selbstverteidigungsrecht
nach der Satzung der Vereinten Nationen bei staatlicher Verwicklung in Gewaltakte Privater (Duncker & Humblot
1995); Barry Levenfeld, ‘Israel’s Counter-Fedayeen Tactics in Lebanon: Self-Defense and Reprisal under
Modern International Law’ (1982-83) 2 Columbia Journal of Transnational Law 1; Jules Lobel, ‘The Use of
Force to Respond to Terroristic Attacks: The Bombing of Sudan and Afghanistan’ (1999) 24 Yale Journal
of International Law 537; Antonio Filippo Panzera, Attivita’ terroristiche e diritto internazionale (Jovene 1978);
Oscar Schachter, ‘The Lawful Use of Force Against Terrorists in Another Country’ (1989) 19 Israel Yearbook
on Human Rights 209; Elena Sciso, ‘Uaggressione indiretta nella definizione dell’assemblea generale dele
nazioni unite’ (1983) 66 Rivista di Diritto Internazionale (Guiffré) 253; A] Thomas, Ann van Wyen Thomas and
Oscar A Salas, The International Law of Indirect Aggression and Subversion (prepared for the United States Arms
Control and Disarmament Agency under Contract No ACDA/GC-41 with Southern Methodist University
1966); Pierluigi Lamberti Zanardi, ‘Indirect Military Aggression’ in Antonio Cassese (ed), The Current Legal
Regulation of the Use of Force (Martinus Nijhoff 1986) 111.
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this event." At present, the question is one of the most controversial pertaining to
the contemporaneous jus contra bellum.'**

132 For a selection of studies see Dawood Ahmed, ‘Defending Weak States Against the “Unwilling
or Unable” Doctrine of Self-Defence (2013) 9 Journal of International Law and International Relations 1;
Francois Alabrune, ‘Fondements juridiques de l'intervention militaire francais contre Daesch en Irak
et en Syrie (2016) 20 Revue Générale de Droit International Public 41; Constantine Antonopoulos, ‘Force by
Armed Groups as Armed Attack and the Broadening of Self-Defence’ (2008) 55 Netherlands International
Law Review 159; Shpetim Bajrami, Selbstverteidigung gegen nicht-staatliche Akteure (Mohr Siebeck 2022);
Daniel Bethlehem, ‘Self-Defense Against an Imminent or Actual Armed Attack by Non-State Actors’
(2012) 106 American Journal of International Law 770; Daniel Bethlehem, ‘Principles of Self-Defense - A Brief
Response’ (2013) 107 American International Law Journal 579; Jutta Brunnée and Stephen ] Toope, ‘Self-
Defence Against Non-State Actors: Are Powerful States Willing but Unable to Change International Law?
(2018) 67 International & Comparative Law Quarterly 264; Michael Byers, ‘The Use of Force and International
Law after 11 September 2001 (2002) 51 International & Comparative Law Quarterly 401; Theodore Christakis,
‘Challenging the “Unwilling or Unable” Test’ (2017) 77 Heidelberg Journal of International Law 19; Olivier
Corten, ‘The “Unwilling and Unable” Test”: Has It Been and Could It be Accepted? (2016) 29 Leiden Journal
of International Law 777; Iréne Couzigou, ‘The Right to Self-Defence Against Non-State Actors: Criteria of
the “Unwilling or Unable” Test (2017) 77 Heidelberg Journal of International Law 53; Corinna Dau, Die vélker-
rechtliche Zuldssigkeit von Selbstverteidigung gegen nicht-staatliche Akteure (Nomos Verlagsgesellschaft 2018);
Ashley Deeks, ““Unwilling or Unable”: Toward a Normative Framework for Extraterritorial Self-Defense’
(2012) 52 Virginia Journal of International Law 483; André De Hoogh, ‘Restrictivist Reasoning on the Ratione
Personae Dimension of Armed Attacks in the Post 9/11 World’ (2016) 29 Leiden Journal of International Law
19; Erika De Wet, ‘The Invocation of the Right of Self-Defence in Response to Armed Attacks Conducted by
Armed Groups: Implications for Attribution’ (2019) 32 Leiden Journal of International Law 91; Jasper Finke,
‘Das Selbstverteidigungsrecht von Staaten gegen nicht-staatliche Akteure’ (2017) 55 Archiv fiir Vélkerrecht
1; Olivia Flasch, ‘The Legality of Air Strikes Against ISIL in Syria: New Insights on the Extraterritorial Use
of Force Against Non-State Actors’ (2016) 3 Journal on the Use of Force and International Law 37; Thomas
Franck, ‘Terrorism and the Right of Self-Defense’ (2001) 95 American Journal of International Law 839;
Terry D Gill and Kinga Tibori-Szabd, ‘Twelve Key Questions on Self-Defense Against Non-State Actors’
(2019) 95 International Law Studies 467; Alonso Gurmendi Dunkelberg, “‘Bombable Geographies” and the
International Monroe: A Global South History of the Unwilling or Unable Standard’ (2024) 11 journal on
the Use of Force and International Law 240; Alonso Gurmendi, ‘State Practice regarding Self-Defence Against
Non-State Actors: An Incomplete Picture’, Opiniojuris, 17 October 2018, http://opiniojuris.org/2018/10/
17/state-practice-regarding-self-defence-against-non-state-actors-an-incomplete-picture; Erin L Guruli,
‘The Terrorism Era: Should the International Community Redefine Its Legal Standards on Use of
Force in Self-Defense’ (2004) 12 Willamette Journal of International Law and Dispute Resolution 100; Monica
Hakimi, ‘Defensive Force Against Non-State Actors: The State of Play’ (2015) 91 International Law Studies
1; Adil Ahmad Haque, “Clearly of Latin American Origin”: Armed Attack by Non-State Actors and
the UN Charter’, Just Security, 5 November 2019, https://www.justsecurity.org/66956/clearly-of-latin-
american-origin-armed-attack-by-non-state-actors-and-the-un-charter; Kevin Jon Heller, ‘The Earliest
Invocation of “Unwilling or Unable™, OpinioJuris, 19 March 2019, http://opiniojuris.org/2019/03/19/the-
earliest-invocation-of-unwilling-or-unable; Kevin Jon Heller, ‘Ashley Deeks’ Problematic Defense of the
“Unwilling or Unable” Test’, Opiniojuris, 15 December 2011, http://opiniojuris.org/2011/12/15/ashley-
deeks-failure-to-defend-the-unwilling-or-unable-test; Christian Henderson, ‘Israeli Military Operations
Against Gaza: Operation Cast Lead (2008-2009), Operation Pillar of Defence (2012) and Operation
Protective Edge (2014)" in Ruys, Corten and Hofer (n 5) 729; Dieter Janse, ‘International Terrorism and
Self-Defence’ (2006) 36 Israel Yearbook of Human Rights 149; Derek Jinks, ‘State Responsibility for the Acts of
Private Armed Groups’ (2003) 4 Chicago Journal of International Law 83; Jorg Kammerhofer, ‘Uncertainties of
the Law on Self-Defence in the United Nations Charter’ (2004) 35 Netherlands Yearbook of International Law
143; Michal Kowalski, ‘Armed Attack, Non-State Actors and a Quest for the Attribution Standard’ (2010) 30
Polish Yearbook of International Law 110; Markus Krajewski, ‘Selbstverteidigung gegen bewaffnete Angriffe
nicht-staatlicher Organisationen’ (2002) 40 Archiv des Vilkerrechts 183; Claus KreR, ‘The Fine Line Between
Collective Self-Defense and Intervention by Invitation: Reflections on the Use of Force Against ‘IS’
in Syria’, Just Security, 17 February 2015, https://kress.jura.uni-koeln.de/sites/iipsl/Home/Syrien/The_
Fine_Line_Between_Collective_Self-Defense_a.pdf; Claus KreR, ‘Some Reflections on the International
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Legal Framework Governing Transnational Armed Conflicts’ (2010) 15 Journal of Conflict and Security Law
245; Vladyslav Lanovoy, ‘The Use of Force by Non-State Actors and the Limits of Attribution of Conduct:
A Rejoinder to Ilias Plakokefalos’ (2017) 28 European Journal of International Law 595; Franck Latty, ‘Le
brouillage des repéres du us contra bellum. A propos de I'usage de la force par la France contre Daech’
(2016) 120 Revue Générale de Droit International Public 19; Marja Lehto, ‘The Fight Against ISIL in Syria:
Comments on the Recent Discussion of the Right of Self-Defence Against Non-State Actors’ (2018) 87 Nordic
Journal of International Law 1; Paul D Lorenz, Extraterritoriale Selbstverteidigung im unwilligen und unfdhigen
Staat (Duncker & Humblot 2021); Noam Lubell, ‘Fragmented Wars: Multi-Territorial Military Operations
Against Armed Groups’ (2017) 93 International Law Studies 215; Noam Lubell, Extraterritorial Use of Force
Against Non-State Actors (Oxford University Press 2010); Said Mahmoudj, ‘Self-Defence and “Unwilling or
Unable” States’ (2021) 422 Recueil des Cours de 'Académie de La Haye 265; Lindsay Moir, ‘Action Against
Host States of Terroristic Groups’ in Weller (n 58) 720; Christian Marxsen and Anne Peters, ‘Dilution
of Self-Defence and its Discontents’ in Mary Ellen O’Connell, Christian J Tams and Dire Tladi (eds), Self-
Defence Against Non-State Actors (Cambridge University Press 2019) 1; Christian Marxsen and Anne Peters,
‘Self-Defence Against Non-State Actors: The Way Ahead’ in O’Connell, Tams and Tladj, ibid, 258; Sean D
Murphy, ‘Terrorism and the Concept of Armed Attack in Article 51 of the U.N. Charter’ (2002) 43 Harvard
International Law Journal 41; Frederik Naert, ‘The Impact of the Fight Against International Terrorism and
the Ius ad Bellum after 11 September’ (2004) 43 Military Law and Law of War Review 55; André Nollkaemper,
‘Attribution of Forcible Acts to States: Connections between the Law on the Use of Force and the Law
of Responsibility’ in Niels M Blokker and Nico Schrijver (eds), The Security Council and the Use of Force
(Brill Nijhoff 2005) 133; Aritz Obregén-Ferndndez, ‘Turkey’s Intervention in Syria and Iraq (2014-2024):
A Study of the Legal Grounds Claimed’ (2025 forthcoming) 12 Journal on the Use of Force and International
Law; Mary Ellen O’Conrnell, ‘Self-Defence, Pernicious Doctrines, Peremptory Norms’ in O’Connell, Tams
and Tladj, ibid, 174; Laurie O’Connor, ‘Legality of the Use of Force in Syria Against Islamic State and the
Khorasan Group’ (2016) 3 Journal on the Use of Force and International Law 70; Karin Oellers-Frahm, ‘Article
51 - What Matters Is the Armed Attack, Not the Attacker’ (2017) 77 Heidelberg Journal of International Law
49; Jens David Ohlin, ‘The Unwilling and Unable Test for Extraterritorial Defensive Force: Why Force is
Permitted Against the Territorial State’ in KreR and Lawless (n 75) 113; Federica Paddeu, ‘Use of Force
Against Non-state Actors and the Circumstances Precluding Wrongfulness of Self-Defence (2017) 30 Leiden
Journal of International Law 93; Jordan J Paust, ‘Use of Armed Force Against Terrorists in Afghanistan, Iraq,
and Beyond’ (2002) 35 Cornell International Law Journal 533; Alain Pellet and Sarah Pellet, ‘The Aftermath
of 11 September’ (2002-03) 10 Tilburg Foreign Law Review 64; Ménica Pinto and Marcos Kotlik, ‘Operation
Phoenix, the Colombian Raid Against the Farc in Ecuador - 2008’ in Ruys, Corten and Hofer (n 5) 702; Ilias
Plakokefalos, ‘The Use of Force by Non-State Actors and the Limits of Attribution of Conduct: A Reply to
Vladyslav Lanovoy’ (2017) 28 European Journal of International Law 587; Stephen R Ratner, ‘Jus ad Bellum
and Jus in Bello after 11 September’ (2002) 96 American Journal of International Law 905; Theresa Reinold,
‘State Weakness, Irregular Warfare, and the Right of Self-Defense Post 9/11 (2011) 105 American Journal
of International Law 244; Michael P Scharf, ‘How the War Against ISIL Changed International Law’ (2016)
48 Case Western Journal of International Law 15; Paulina Starski, ‘Right of Self-Defense, Attribution and the
Non-State Actor: Birth of the “Unable or Unwilling” Standard’ (2015) 75 Heidelberg Journal of International
Law 456; Raphael van Steenberghe, ‘The Law of Self-Defence and the New Argumentative Landscape on
the Expansionists’ Side’ (2016) 29 Leiden Journal of International Law 43; Christian ] Tams, ‘Self-Defence
Against Non-States Actors: Making Sense of the “Armed Attack” Requirement’ in O’Connell, Tams and
Tladi, ibid, 90; Dire Tladi, ‘The Use of Force in Self-Defence Against Non-State Actors, Decline of Collective
Security and the Rise of Unilateralism: Whither International Law’ in 0’Connell, Tams and Tladi, ibid,
14; Kimberley N Trapp, ‘Can Non-State Actors Mount an Armed Attack? in Weller (n 58) 679; Nicholas
Tsagourias, ‘Self-Defence Against Non-state Actors: Interaction between Self-Defence as a Primary Rule
and Self-Defence as a Secondary Rule’ (2016) 29 Leiden Journal of International Law 801; Elizabeth Wilmshurst
and Michael Wood, ‘Self-Defense Against Non-State Actors: Reflections on the Bethlehem Principles’
(2013) 107 American Journal of International Law 390; Ntina Tzouvala, ‘TWAIL and the “Unwilling and Unable”
Doctrine: Continuities and Ruptures’ (2015-16) 109 American Journal of International Law Unbound 266;
Gareth D Williams, ‘Piercing the Shield of Sovereignty: An Assessment of the Legal Status of the “Unwilling
or Unable” Test’ (2013) 36 University of New South Wales Law Journal 619.

133 Apart from the divergences of views articulated in the studies referred to in the preceding note,
differently composed groups of international lawyers have published collective statements which are
testimony to the existing disagreements; for a comprehensive account see Mahmoudi (n 132) 328-34.
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5.4.3. The absence of a general (subsequent) practice accepted as law

In the Nicaragua case, the ICJ implied - without further explanation and without
the judgment resting on this point - that the right of self-defence required an
armed attack by a state.” Upon this reading of the UN Charter (and customary
international law), which the Court has not abandoned since, a state under an armed
attack by non-state actors stemming from outside that state is prevented from using
force in self-defence against the non-state actors in their foreign host territory, even
if the attack cannot otherwise be effectively halted and repelled. Yet, the contro-
versy surrounding this issue is visible, not least within the Court itself, given that a
number of judges have voiced their dissent on the point in question in the form of
individual opinions.'®

As far as the practice of states is concerned, there was no consensus in line with
the 1CJ’s legal position even before 1986.*¢ To begin with, and contrary to what is
sometimes asserted,’” the UNGA definition of aggression'*® does not articulate such
a consensus. It is true that Article 3(g) of that definition describes state conduct, but
this form of state conduct is listed as an instance of aggression, not as an instance
of armed attack. It is therefore important to correctly appreciate the relationship
between these two legal concepts, as understood by the UNGA in its definition of
aggression, Its fifth preambular paragraph states that ‘aggression is the most seri-
ous and dangerous form of the illegal use of force’. In view of this formulation, it is
justified, as the ICJ"*° has in fact done, to interpret the inclusion of a certain type
of conduct in the UNGA definition of aggression as an instance of aggression, as
expressed in the views of UN member states that the same type of conduct also con-
stitutes an armed attack. However, it is not warranted to assert that the exclusion of a
certain type of conduct, in particular non-state conduct, is testimony to the position
of those same states that such conduct could not qualify as an armed attack. In that
sense, the UNGA definition of aggression does not purport to provide, through impli-
cation, a comprehensive definition of the term ‘armed attack’ within the meaning
of Article 51 of the UN Charter.'*

As far as concrete incidents during the course of the first decades after the entry
into force of the UN Charter are concerned, a legal position contrary to that of the IC]
was most prominently claimed by Portugal, South Africa, and Israel. However, these
states had no prospect of their legal claim being accepted internationally because
of the specific contexts in which they were confronted with non-state cross-border
violence: Portugal fought a frowned-upon battle for the preservation of its colonies;
South Africa was an international pariah based on its racist regime; and Israel’s

134 1CJ, Armed Activities on the Territory of the Congo (n 56) [195].

135 For a comprehensive account of the pertinent case law, with references also to the several judges
who dissented on the point in question, see, for example, KreR (n 58) 585-86; Tladi (n 132) 54-61.

136 For a detailed analysis of the relevant practice of states see KreR (n 131) 41-122, and, in particular,
130-36.

137 cf, for example, Corten (n 5) 141; Mahmoudi (n 132) 292-96.

138 UNGA Res 3314 (XXIX) (n 120).

139 1CJ, Armed Activities on the Territory of the Congo (n 56) [195].

10 For the same view and with further references see Thomas Bruha, Die Definition der Aggression.
Faktizitdt und Normativitdt des UN-Konsensbildungsprozesses der Jahre 1968 - 1974. Zugleich ein Beitrag zur
Strukturanalyse des Vélkerrechts (Duncker & Humblot 2000) 110.

https://doi.org/10.1017/50021223725100125 Published online by Cambridge University Press


https://doi.org/10.1017/S0021223725100125

Israel Law Review 157

prolonged military occupation of a self-determination territory was criticised by
many.'*! At the time, the fact that Turkey and Iran, in particular, also reacted mil-
itarily to instances of transnational non-state uses of force, and claimed that they
were legally entitled to do so, remained largely unnoticed.'*?

Only the devastating terrorist attacks of 11 September 2001 placed the core
issue squarely on the international legal agenda.'*® Since then, it has been dis-
cussed with great intensity as to whether the exercise of the right of self-defence
under international law requires, in all circumstances, that the attacker is a state.
Immediately after the terrorist attacks, the United States, together with a number
of allies, started its military operation ‘Enduring Freedom’ in Afghanistan, claim-
ing to be acting in the exercise of its right of self-defence.'* In the context of its
international legal justification, the United States first took the position that a state
itself would become the attacker if it purposefully harboured (as did Afghanistan -
at the time ruled largely by the Taliban) a non-state organisation (e.g., Al-Qaeda)
launching a cross-border attack from its territory. An essential part of the US inter-
national legal political strategy was thus to defuse the international law challenge of
massive non-state transnational armed force through a generous interpretation of
the concept of state armed attack.'*> But, as was shown above,'* the international
legal viability of this line of justification was, and is, doubtful. The US attempt to
broaden the concept of an armed attack by a state is one important reason why -
despite the wide measure of support that ‘Enduring Freedom’ received in its early
years throughout the international community - it remains an open question if, and
to what extent, the practice of states in connection with this use of force endorsed
the view that the right of self-defence can be exercised on the territory of another
state against a non-state organisation in order to halt and repel the latter’s armed
attack, despite it not being one of the territorial states.'*’

Neither the United States nor any other state has gone so far as to maintain that
even a state that is unable to prevent a non-state actor from using force from its
territory becomes an attacker. In a number of situations of the kind that arose after
2001, states invoked their right of individual self-defence: the Russian Federation
proceeded in that way in 2002 to justify its use of force against Chechen rebels in
Georgia; Israel acted in the same manner in 2006 to justify its use of force against
Hezbollah in Lebanon; in 2017, Turkey eventually chose the same course of action to
justify its use of force against the PKK in Iraq, and Colombia went down the same path
in 2008 to justify its use of force against FARC in Ecuador.'*® While Israel’s exercise
of the right of self-defence was, in principle, endorsed by many other states, the

141 Mahmoudi (n 132) 305.

142 For an account of the relevant practice see Mahmoudi (n 132) 307-12.

143 Mahmoudi (n 132) 312.

144 For a useful account of the relevant debate see Mahmoudi (n 132) 313-20.

145 For a detailed analysis (with references) see Henderson (n 126) 137-70; see also Mahmoudi (n 132)
317-19.

146 Cf, text in Section 5.4.1.

47 For a variety of views see, for example, KreR (n 66) 44; Mahmoudi (n 132) 319.

148 For a succinct account with references see Mahmoudi (n 132) 335-40; specifically on the practice of
Turkey see Obregén-Fernéndez (n 132) 3-18.
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international reaction was far more nuanced in the other cases and negative in the
case of Colombia’s use of force.™*

In 2014, a situation of inability of the territorial state arose in Syria, a situa-
tion that became central to the international legal debate about self-defence and
non-state armed attacks.'*® Syria had already been tormented by an armed conflict
when the so-called ‘Islamic State’ gained a foothold there, before bringing neigh-
bouring Iraq to dire straits militarily. At no time was the ‘Islamic State’ a state under
international law. However, as of 2014, the United States, along with a number of
other states, claimed the right to defend Iraq, at the latter’s request, against cross-
border attacks by the ‘Islamic State’ originating on Syrian territory. In doing so, the
states concerned made clear to the UNSC their legal conviction that, under certain
circumstances, a non-state armed attack could justify the exercise of the right of
self-defence. As regards those circumstances, most of the states concerned adopted
the test of the unwillingness or inability of the territorial state.'”* Germany added
a legal nuance in highlighting the fact that the ‘Islamic State’ had ‘occupied a cer-
tain part of the Syrian territory’.’* It bears noting that the case of Syria and the
‘Islamic State’ is the first instance in the practice of states, following the entry into
force of the UN Charter, in which a group of states unambiguously invoked the
right of collective self-defence in the case of a non-state armed attack. The use of
force against the ‘Islamic State’ in Syria has not, however, given rise to a new con-
sensus among states. On the contrary, it would seem that this case has sparked an
international legal debate among states, in the course of which those states that cat-
egorically reject the idea of a right of self-defence in the case of a non-state armed
attack have become increasingly more vociferous. In 2016, 120 states belonging to
the Non-Aligned Movement adopted a statement to the effect that ‘Article 51 of the
UN Charter is restrictive and should not be re-written or re-interpreted’.’>* While
this formulation is too general to reach firm conclusions, on 24 February 2021, in a
UNSC meeting convened by Mexico under the Arria Formula, a number of UN mem-
ber states went on record with the unambiguous legal position that the exercise of
the right of self-defence requires an armed attack by a state.'** A statement to the
same effect is included in a document issued by the African Union in January 2024.'%

149 For specific references see, for example, Mahmoudi (n 132) 335, 337, 339, 340; KreR (n 66) 44-45.

150 For a comprehensive analysis see Mahmoudi (n 132) 340-51.

151 For references see Mahmoudi (n 132) 341-43 (notes 306, 310, 311, 312).

152 Letter from the Chargé d’affaires a.i. of the Permanent Mission of Germany to the United Nations
addressed to the President of the Security Council (10 December 2015), UN Doc S/2015/946.

153 Final Document of the 17th Summit of Heads of State and Government of the Non-Aligned Movement
Island of Margarita, Bolivarian Republic of Venezuela, 17-18 September 2016, NAM 2016/CoB/Doc.1.
Corr.1, 20, para 25(2); see also the language at 87, para 258.34; https://app.unidir.org/sites/default/files/
2020-10/2016_NAM%20Summit%20final%20doc.pdf.

154 For the relevant statements made by Brazil, China, Mexico, and Sri Lanka, see Letter from the
Permanent Representative of Mexico to the United Nations addressed to the Secretary-General and the
President of the Security Council (8 March 2021), UN Doc A/75/993-S/2021/247, Annex 11, 20, 23, 49-50,
72.

135 African Union, ‘Common African Position on the Application of International Law to the Use of
Information and Communication Technologies in Cyberspace’, 11 January 2024, para 43, https://cyberlaw.
ccdcoe.org/wiki/Common_position_of_the_African_Union_(2024)#Use_of_force.
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InJanuary 2025, Mexico restated the same position in a detailed letter.”® At the same
time, however, a considerable number of states have made use of the 2021 Arria
Formula meeting to state their legal conviction that non-state armed attacks can
give rise to the exercise of the right of self-defence under certain conditions.'” The
underlying legal question received less specific attention when the United States
and Great Britain used force on Yemeni soil in January 2024 and April 2025 to deter
repeated attacks by Houthi forces against vessels in the Red Sea, which had com-
menced in November 2023. Both the United States and Great Britain invoked the
right of self-defence, without going into any detail concerning the non-state char-
acter of the armed attack to which they responded.'*® The military operation was
condemned as unlawful by a few states, but here again the focus was not on the non-
state character of the Houthis." Over the course of the ensuing debate in the UNSC
it was made clear by Switzerland, in particular, that the reference in UNSC Resolution
2722 (2024) to the ‘right of Member States, in accordance with international law, to
defend their vessels from attacks’'*° was not tantamount to a recognition of a right
of self-defence that would have justified forcible action on Yemeni soil.'®*

All in all, the pertinent (subsequent) practice of states therefore currently illus-
trates a fairly deep-seated division. On the whole, the reactions of states to Israel’s
military operations in the Gaza Strip since 2008, including operation ‘Iron Swords’,
reveal a greater amount of support for Israel’s entitlement to exercise its right of
self-defence, but there is no consensus. While all three major previous military oper-
ations - ‘Cast Lead’ (2008-09), ‘Pillar of Defense’ (2012), and ‘Protective Edge’ (2014) -
gave rise to widespread international criticism, the latter was based predominantly
on the alleged disproportionality of Israel’s recourses to the use of force, and not on
a denial of a right of self-defence as such.'®* As far as operation ‘Iron Swords’ is con-
cerned, again, a significant number of states have initially taken the view that Israel
was in a position to exercise its right of self-defence, hence not considering the non-
state character of Hamas to be a legal obstacle.’®® At the same time, the Non-Aligned

156 Identical letters from the Chargé d’affaires a.i. of the Permanent Mission of Mexico to the United
Nations addressed to the Secretary-General and the President of the Security Council (10 January 2025),
UN Doc A/79/719-5/2025/26, paras 12-28.

157 For a summary see Adil Ahmad Haque, ‘Self-Defense Against Non-State Actors: All Over the Map’,
Just Security, 24 March 2021, https://www.justsecurity.org/75487/self-defense-against-non-state-actors-
all-over-the-map; for the full text of the relevant statements see Annex II to the Letter (n 154).

158 See, for example, Letter from the Permanent Representative of the United States of America to the
United Nations addressed to the President of the Security Council (12 January 2024), UN Doc S/2024/56;
and Letter from the Chargé d’affaires a.i. of the Permanent Mission of the United Kingdom of Great Britain
and Northern Ireland to the United Nations addressed to the President of the Security Council (2 May
2025), UN Doc S/2025/280 (explicitly invoking the right of collective self-defence).

159 The Russian Federation, for example, relied on the fact that the attacks by the Houthi were directed
against commercial vessels and maintained that ‘Article 51 does not apply to the situation of commercial
vessels”s UNSC, Official Records of 953214 Meeting (12 January 2024), UN Doc S/PV/9532, 3.

160 UNSC Res 2722 (2024) (10 January 2024), UN Doc S/Res/2722, op para 3.

161 NSC 9532™ meeting (n 159) 9 (denouncing the use of force as ‘disproportionate’).

162 For a detailed analysis with references see Dana Schirwon, The Obscurities of Jus ad Bellum
Proportionality and Its Interplay with Jus in Bello (Nomos Verlagsgesellschaft 2024) 227-31.

163 See, for example, UNSC 9439th meeting (n 83) 3 (US), 4 (UK), 5 (Malta), 8 (France); UNGA, Official
Records of 39th Plenary Meeting (26 October 2023), UN Doc. A/ES-10/PV.39, 13 (Luxembourg), 14-15
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Movement has called Israel’s military operation an ‘illegal aggression’.!** Again, the
explanation given for rejecting Israel’s right to self-defence did not appear to rest
on the basis of Hamas’ non-state character. Instead, the critical states often alleged
Israel’s military occupation of the Gaza Strip and then referred to the ICJ dictum
in the Wall case in order to object to an exercise of the right of self-defence.'®®
Nevertheless, the wide measure of opposition to Israel’s Operation ‘Iron Swords’
makes it impossible to say that the international reaction has moved the practice
of states decidedly in the direction of a consensus about a right to self-defence in
cases of non-state armed attacks.'¢®

5.4.4. The ordinary meaning and the preparatory work: A case of genuine legal uncertainty
For Israel, as for all UN member states, the question of whether the right of self-
defence extends to a non-state armed attack is primarily a matter of interpretation
of the UN Charter rather than of the identification of the applicable rule of cus-
tomary international law. Having established the absence of a general subsequent
practice of UN member states accepted as law, in the following the issue will be revis-
ited in applying the remaining customary rules of treaty interpretation, as embodied
in Articles 31 to 33 of the Vienna Convention on the Law of Treaties (VCLT).'*” The
general rule is reflected in its Article 31(1) and stipulates that ‘(a) treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose’.'*®

The wording of Article 51 of the UN Charter qualifies the requisite of an attack
by way of its modality (‘armed’) and its target (‘a Member of the United Nations’),
but it does not say anything about the author of the attack. In particular, none of
Article 51’s authentic versions posit the requirement that the armed attack must
be carried out by ‘a Member of the United Nations’ or ‘a state’. Prior to the UN
Charter, states had also not used the term ‘attack’ exclusively in connection with
state conduct. Quite the contrary, they had also repeatedly described violent cross-
border action by private persons as ‘attacks’.!®® Accordingly, the ordinary meaning
of Article 51 appears to cover state and non-state armed attacks alike. It has been
argued, however, that the context within which the term ‘armed attack’ is used in

(Guatemala), 18 (Slovenia), 19 (Hungary); UNGA, Official Records of 415 Plenary Meeting (27 October
2023), UN Doc. A/ES-10/PV.41, 6 (Poland), 7 (Belgium), 9 (The Netherlands), 9 (Bulgaria), 9 (Norway), 13
(Czechia), 14 (Germany), 14 (Philippines), 17 (Ireland), 18 (Australia), 20 (Argentina), 20 (Slovakia), 22 (New
Zealand), 22 (Kenya), 25 (Italy), 25 (Portugal).

164 Kampala Declaration of the 19" Summit of Heads of State and Government of the Non-Aligned
Movement, 19-20 January 2024, 5 para 6, https://www.ris.org.in/Others/NAM-Summit-19-Kampala-
Uganda-19-20Jan%202024-Declaration.pdf.

165 See statements referred to in nn 82 and 83.

166 For the same conclusion see Corten (n 5) 162; for a different assessment see Van Steenberghe (2024)
(n5)994.

167 For the customary status of those rules see, most recently, ICJ, Obligations of States in Respect of Climate
Change, Advisory Opinion, 23 July 2025, [176], https://www.icj-cij.org/sites/default/files/case-related/
187/187-20250723-adv-01-00-en.pdf.

168 Most participants in the debate follow this essentially positivist methodology; for a different
approach, significantly drawing on the alleged quality of the prohibition of the use of force as natural
law, see O’Connell (n 132) 236-51.

169 For references see KreR (n 131) 218-23.
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Article 51, as well as the object and purpose of the UN Charter, require a state-centric
reading of the term ‘armed attack’ in Article 51.

An initial contextual argument starts with the observation that the prohibition
of the use of force in Article 2(4) of the UN Charter applies only to states. This is
taken to suggest that the concept of ‘armed attack’ in Article 51 should be under-
stood in symmetric terms, hence requiring a state authorship.'”® While such an
approach is certainly arguable, it is not compelling. This is because of the differ-
ent legal contexts in which the concepts of ‘use of force” and ‘armed attack’ are used
in Article 2(4), on the one hand, and in Article 51, on the other. The term ‘use of
force’ denotes conduct that is prohibited by virtue of Article 2(4). In this context,
it is natural that the conduct must be carried out by a state, only the latter being
the addressee of that rule. Conversely, the term ‘armed attack’ in Article 51 does
not describe the conduct of the rule’s addressee, but it constitutes a condition for
a legal permission. Such a condition may consist of non-state action without this
entailing any inconsistency with Article 2(4). Instead, also in the case of a non-state
armed attack, the addressee of the permissive rule contained in Article 51 would be
a state. There is thus, in any event, complete structural symmetry between Articles
2(4) and 51. A variant of the ‘symmetry argument’ starts from the observation that
Article 2(4) prohibits the use of force by a state in its international relations. 1t is
argued that, hence, Article 51 must possess an international scope of application as
well, and that such an international dimension would be lacking if Article 51 was
applied in the case of a non-state armed attack. However, the last part of this rea-
soning is inaccurate, for Article 51 does contain a permissive rule for use of force by
a state in its international relations. The exercise of the right of self-defence involves
international relations not only in the case of an armed attack by another state,
but also in the case of a non-state armed attack coming from abroad. In the latter
case, Article 51, if applicable, provides the defending state with permission to use
force either in relation to the state from whose territory the non-state armed attack
was carried out, or, exceptionally, in relation to the people entitled to exercise their
right to self-determination on the territory from where the non-state armed attack
emerged.'”! In fact, it is this legal effect vis-a-vis the territorial state that constitutes
the actual bone of contention regarding the application of Article 51 to non-state

170 For such a view see, for example, Mahmoudi (n 132) 361-62; Tladi (n 132) 62.

171 For an interesting different view on the ‘morphology of the right of self-defence in international
law” see Tsagourias (n 5). In his opinion, the right of self-defence has two facets. Article 51 of the UN
Charter addresses the first of these, and states a primary, permissive rule vis-a-vis the attacker, be the lat-
ter a state or a non-state actor. Article 21 of the ILC Draft Articles (n 113) reflects the second facet, which
is a secondary rule, a circumstance excluding the wrongfulness of the forcible action lawfully taken in
self-defence, where necessary, such as in the case of the host state of a non-state attacker. Tsagourias’
morphology differs from that set out in this article chiefly as a matter of legal construction. In my view,
the right of self-defence in Article 51 of the UN Charter can also serve as a circumstance precluding wrong-
fulness and, to that extent, it is congruent with the rule reflected in Article 21 of the ILC Draft Articles.
In the specific context of a cross-border non-state armed attack, it is the position taken in this article
that the legality of defensive forcible action by the target state vis-a-vis the host state of the attacker
must be answered on the basis of Article 51 of the UN Charter (n 2) and not outside the realm of this
position. It would appear that states, by and large, concur with this location of the core legal issue but,
in any event, this matter of legal construction should not determine the answer given to the substantive
question under consideration.
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armed attacks,'”? while the defensive use of force by the attacked state is generally

considered unproblematic vis-a-vis the non-state attacker, unless the latter can -
exceptionally - claim to act on the basis of an international legal permission.'”

The second contextual argument emphasises that Article 51 constitutes an excep-
tion from Article 2(4) and maintains that the inclusion of non-state armed attacks
in the term ‘armed attack’ in Article 51 would run counter to the principle that
exceptions should not be interpreted so broadly that they render the primary rule
meaningless.’”* In responding to this argument, it is not decisive whether one agrees
with the proposed relationship of rule and exception between Articles 2(4) and 51,
or whether one prefers the position taken by the ILC that the right of self-defence
in Article 51 forms part of the prohibition of the use of force so that the exercise
of the right of self-defence ‘is not, even potentially, in breach of Article 2(4)"."7° It is
sufficient to state that while the application of the right of self-defence to non-state
armed attacks would indeed effectively entail a restriction of the prohibition of the
use of force, this prohibition would still retain a scope of application to be considered
very far from meaningless.

The third contextual reason given in support of a state-centric interpretation
of the term ‘armed attack’ is derived from the second part of the first sentence of
Article 51. Herein, the exercise of the right of self-defence is subordinated to the
adoption, by the UNSC, of ‘measures necessary to maintain international peace and
security’. A non-state armed attack, so the argument begins, does not concern inter-
national - understood as interstate - peace and security and, accordingly, the UNSC
cannot activate the collective security system under Chapter VII of the UN Charter.
This would mean that the exercise of the right of self-defence in the case of a non-
state armed attack could not be subordinated to the adoption of ‘measures necessary
to maintain international peace and security’ by the UNSC, contrary to the norma-
tive scheme of Article 51.17° Also, however, this third contextual consideration turns
out to be unconvincing for, even if one construes ‘international’ within Chapter VII
narrowly in the sense of ‘interstate’, it is perfectly possible to consider a non-state
armed attack emanating from the territory of one state and directed against another
state as a threat to international peace and security within the meaning of Article
39 of the UN Charter. Therefore, it was always open for the UNSC to activate its
powers under Chapter VII in the case of a cross-border non-state armed attack.'”’
In the meantime, as many observers have noted,'’® the UNSC has repeatedly acted
accordingly.

172 See, for example, Ohlin (n 132) 116-17; Tladi (n 132) 61-64.

173 The question of why it is at all necessary to invoke Article 51 in respect of the non-state attacker,
however, has been barely addressed in any detail until today, which is true even for Tsagourias (n 5) in
whose view Article 51 applies only in relation to the non-state attacker.

174 Tladi (n 132) 62.

175 ILC Draft Articles (n 113) 74, para 1.

176 This argument was formulated first by Hassan Abdel Hadi Al Chalabi, La légitime défense en droit
international (Les Editions Universitaires d’Egypte 1952) 83; for a more recent rehearsal of the same point
see Haque (n 132).

177 The present author has made the point before in the works cited in n 131 (at 210) and n 66 (at 41).

178 See, for example, Tams (n 132) 118-19 (with further references).
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The fourth consideration in support of a state-centric construction of the term
‘armed attack’ in Article 51 combines contextual with purposive reasoning, and it
is the most important one. In his capacity as Special Rapporteur to the ILC on State
Responsibility for Internationally Wrongful Acts, Roberto Ago'” correctly argued
that, in Article 51, the term ‘armed attack’ constitutes a condition of the right of
self-defence and must therefore be interpreted in conformity with the very essence
of this notion. The concept of self-defence, so the second step of the argument goes,
requires prior wrongful action. From there, the conclusion is derived that an armed
attack within the meaning of Article 51 must constitute an internationally wrongful
use of force by a state rather than non-state action escaping the prohibition of the
use of force. According to this line of reasoning, if a state wishes to defend itself
against a cross-border non-state armed attack on the territory of the host state of
the non-state actor, the defending state would find itself in a state of necessity in
relation to the host state rather than in a state of self-defence.'*

This finely construed argument carries considerable weight but, again, it is not
compelling. First of all, a host state of the non-state attacker may still act wrongfully,
despite the state not being the attacker itself. This is obviously so where the host
state, while being capable of preventing the non-state armed attack from occurring,
does not do so because it is either unwilling to act or fails to exercise due diligence
to that effect. In those two scenarios, the host state commits an internationally
wrongful act which is connected with the non-state armed attack.'® Therefore,
even assuming that a prior wrong done is indeed the essence of the concept of self-
defence as part of the jus contra bellum, it is perfectly possible to say that the attacked
state finds itself in a situation of self-defence vis-a-vis the host state of the non-state
attacker.'®

The issue becomes considerably more complicated, however, where the host state
is unable to prevent the non-state attack from occurring,'®* for in that case the host
state does not commit an internationally wrongful act within the meaning of the
law on state responsibility. It is therefore unsurprising that those who object to the
inclusion of non-state armed attacks in the term ‘armed attack’ in Article 51 often
focus on the scenario of the unable host state. Dire Tladi, a particularly articulate
proponent of this view, has called the situation the ‘innocent non-consenting third
state scenario’.'®* Yet, the term ‘innocent’ does not do justice to the complexity of

179 Roberto Ago, ‘Addendum to the Eighth Report on State Responsibility’, UN Doc A/CN.4/318/ADD.5-
7, Yearbook of the International Law Commission (1980) Vol II Part One 13, 53-54, paras 87-88, 61-62, 106;
for an earlier expression of the same view see Derek Bowett, Self-Defence in International Law (Manchester
University Press 1958) 9 (‘The essence of self-defence is a wrong done, a breach of a legal duty owed to
the State acting in self-defence’).

180 For an illuminating restatement of the origins of the debate about the proper delineation between
self-defence and a state of necessity in the present context see Tadashi Mori, Origins of the Right of Self-
Defense in International Law: From the Caroline Incident to the United Nations Charter (Brill/Nijhoff) 30-36.

181 In the case of the toleration of a non-state attack by a host state, it is possible to qualify the conduct
of the host state as an (indirect) use of force (see ICJ, Armed Activities on the Territory of the Congo (n 56) [300]);
in the case of a failure to exercise due diligence, the host state violates the ‘no harm principle’ (see, most
recently, in the specific context of environmental harm, ICJ, Climate Change (n 167) [132]-[139]).

182 KreR (n 131) 208-09.

183 The following text draws on KreR (n 131) 274-82.

184 Tladi (n 132) 61-66.
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the matter. While the unable host state does not act wrongfully under the law of
state responsibility, this state is not just a ‘bystander’ with respect to the non-state
armed attack, for it is the territory under the host state’s sovereign sphere of con-
trol from where the armed attack - and the significant danger this attack entails for
the victim state — emanates. In such circumstances, the fact that the host state does
not incur state responsibility for wrongful conduct with respect to the non-state
attack does not mean that the host state could not be liable to tolerate, on its ter-
ritory, forcible action by the victim state defending against the attack. Quite on the
contrary, it is justifiable, on the basis of a fair allocation of the costs involved in halt-
ing and repelling the non-state attack, that the host state would incur liability upon
which its right to the inviolability of its territory suffers. After all, the forcible action
by the victim state, to which the host state is liable, amounts to essentially the same
type of action that the host state, if capable, would itself have been duty-bound to
carry out.'

This consideration does not, by itself, answer the question, however, of whether
the situation of the victim state vis-a-vis the unable host state can properly be char-
acterised as one of self-defence or whether it can indeed only be called a state
of necessity, as Roberto Ago has suggested. The answer to this question is far less
straightforward than is often suggested. In fact, the unable host state scenario lies
at the borderline between self-defence and a state of necessity in a way that makes
it impossible to reach a decision by recourse to the ‘essence’ of either of those
concepts.'® This is so even if it is assumed that a prior wrong is the essence of self-
defence under international law, given that the concept of ‘wrongfulness’ is itself
full of complexity as it can carry different meanings depending on the context in
which it is used. It is thus conceivable to consider the conduct of the host state as
wrongful for the specific purposes of self-defence as distinct from the purposes of
state responsibility. In the unable host state scenario, wrongfulness in the sense of
state responsibility is absent because the content of the relevant international obli-
gation - flowing from the ‘no harm principle’- is to exercise due diligence to prevent
a cross-border non-state attack rather than to prevent such a result categorically.'®’
To construe the international obligation in this way makes sense in a system of state
responsibility, which does not contain a category of ‘fault’ as a general condition
in view of the specific legal consequences flowing from a finding of state respon-
sibility. These consequences may reach from an obligation to cease the wrongful
conduct to, possibly, that of reparation. The legal consequence of the exercise of the
right of self-defence, however, is entirely different. It includes liability to tolerate
the intrusion into the right that the defensive action entails. Such liability does not
require a failure to exercise due diligence; it may arise also from a wrong in a purely
objective sense, such as the non-prevention by the host state of a non-state armed

185 The point is rightly made by Dinstein (n 76) 291, para 764.

186 For the same view see Ohlin (n 132) 127-28.

87 0On this distinction see, for example, Constantin P Economides, ‘Content of the Obligation:
Obligations of Means and Obligations of Result’ in James Crawford, Alain Pellet and Simon Olleson (eds),
The Law of International Responsibility (Oxford University Press 2010) 371-81.
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attack emanating from its sovereign territory.'®® It already follows, for this reason,
that the position taken by the ILC'®? - that the United States and Great Britain used
‘incorrect’ legal terminology in the historic Caroline case'® - is far too categorical.'*!
Both states had concurred in characterising the position of Great Britain vis-a-vis the
United States as one of self-defence, without premising this on the charge that the
US had failed to exercise due diligence in preventing the occurrence of the non-state
armed attack in question.'®?

The real question, as far as the contextual and purposive interpretation of Article
51 is concerned, is therefore which of the two possible legal characterisations -
‘self-defence’ or ‘state of necessity’ - provides for a normatively more convincing
jus contra bellum framework to govern the relevant scenarios of a cross-border non-
state armed attack. In searching for the answer, it is important to consider, first,
that under customary international law, as reflected in Article 25 of the ILC Draft
Articles on Responsibility of States for Internationally Wrongful Acts, a state of
necessity does not constitute a circumstance precluding wrongfulness where it seri-
ously impairs an essential interest of the state to which the obligation exists. This
is to mean, as the ILC explains further in its commentary, that a state of necessity
can be invoked only where the interest to be protected ‘outweighs all other con-
siderations’. Where the state that suffers the intrusion is a mere bystander, such a
stringent standard of proportionality is perfectly apposite. However, it is question-
able, at the very least, whether this is also the case where the danger for the interest
to be protected emanates from the sovereign sphere of control of the state that is
to suffer the intrusion, as is the case in the scenarios of a cross-border non-state
armed attack under consideration. Second, it must be borne in mind that, contrary
to what some proponents of a categorisation of our scenarios as situations of a state
of necessity have suggested,'*® the latter is not available as a circumstance preclud-
ing the wrongfulness of a use of force within the meaning of Article 2(4) as a matter

188 For references to earlier scholarship on this point, and also to early state practice pointing in such
a direction, see Kre (n 131) 274-77; for more recent Turkish pronouncements in point see Obregén-
Ferndndez (n 132); Dinstein ((n 76) 290) uses the term ‘nominal responsibility’ in the present context;
Ohlin ((n 132) 125) has pointed out that the concept of ‘sovereignty estoppel’ can help in explaining the
liability of the host state to tolerate the use of force on its territory: ‘Essentially, sovereignty estoppel
provides a legal gloss on the have-your-cake-and-it-too-ism of the host state that refuses to exercise its
sovereignty to resolve the threat posed by the NSA but at the same time asserts its sovereignty as a bar-
rier to the foreign state’s intervention. Or, in the alternative, a state that does not have enough sovereign
control (unable) to resolve the threat but then asserts its sovereignty enough to object to the interven-
tion’. In the ‘ethics of war’ discourse, an equivalent distinction is drawn between ‘desert justification” and
‘liability justification’: Jeff McMahan, ‘Necessity and Proportionality in Morality and Law’ in Kref and
Lawless (n 75) 3.

189 ILC, Draft Articles (n 113) para 5.

190 RY Jennings, ‘The Caroline and McLeod Cases’ (1938) 32 American Journal of International Law 82.

191 For stronger criticism see Dinstein (n 76) 293, para 767.

192 The last point was correctly observed, for example, by Bowett (n 179) 59.

195 For Roberto Ago’s clear inclination in this direction see Ago (n 179) 40-42, paras 58-61; see also
Bowett (n 179) 87-105, 173-74, 187-93; for a suggestion that the use of force by the victim state on the
territory of the host state should be ‘tolerated’ because of the existence of a state of necessity see Cesareo
Gutierrez Espada, El estado de necesidad y el uso de la fuerza en Derecho internacional (Tecnos 1987) 133-35.
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of proper interpretation of the UN Charter.'* To categorise the unable host state
scenario as a state of necessity is thus tantamount to suggesting that the victim of
the non-state armed attack is legally deprived of the ability to halt and repel that
armed attack at its source in the host state. In the light of what was set out before,
this does not seem a fair allocation between the victim and the host state of the costs
involved in halting and repelling the non-state attack. Two considerations may nev-
ertheless be advanced in support of a categorisation as a state of necessity also in
view of this consequence. First, it might be argued that an exception (the right of
self-defence) from a rule (the prohibition of the use of force) should be construed
narrowly. Second, it might be maintained that the unavailability of a state of neces-
sity as a circumstance precluding the wrongfulness of a use of force is reflective of
the overarching purpose of the UN Charter to restrict the instances of a lawful use
of force in the interest of the preservation of international peace. One could wonder
whether this decision made by the drafters of the UN Charter would be undermined
by allowing a situation to come under the legal umbrella of self-defence where the
characterisation of the same situation as a state of necessity is equally possible.'*
Neither of those considerations, however, is compelling. The rule-exception argu-
ment is unduly formalistic because it is a matter of pure construction whether one
considers the prohibition of the use of force and the right of self-defence as two sep-
arate rules or, as the ILC prefers, as two parts of one single conduct rule. The second -
purposive - consideration ultimately rests on the idea that the maintenance of inter-
national peace, given its superior status in the Preamble and in Article 1(1) of the UN
Charter, must trump the security interest of the state under non-state attack at least
in the unable host state scenario. However, it is problematic to use the overarching
purpose of maintaining international peace and security in such a way, for the right
of states to exercise self-defence has also found recognition in the UN Charter. If
exercising the right of self-defence is therefore an integral component of the legal
edifice erected by the Charter in the pursuit of international peace and security, it
is somewhat circular to decide borderline questions about the scope of the right
of self-defence by direct reference to the goal of maintaining international peace
and security. Furthermore, it should be recalled that it is now firmly established in
the practice of the UNSC that a non-state cross-border armed attack may consti-
tute a threat to international peace and security. If this is so, it is no legal stretch at
all to regard forcible action to halt and repel such an attack as a measure to main-
tain, rather than to disturb, international peace and security.'*® This is not to suggest
that it is compelling to characterise the scenarios of a cross-border non-state attack,
and in particular that of the unable host state, as situations of self-defence rather
than of a state of necessity, for the purposes of a contextual and purposive inter-
pretation of Article 51. But it is to demonstrate that it is also not compelling - in

194 The Commentary on Article 25 of the ILC Draft Articles on Responsibility of States for Internationally
Wrongful Acts, while not being crystal clear, strongly points in this direction: ILC, Draft Articles (n 113)
84, para 21. The unavailability of a state of necessity as a ground for precluding wrongfulness in the jus
contra bellum is also reflected in the practice of states and shared by an overwhelming majority of writers:
Claus KreR, ‘The State Conduct Element’ in Claus KreR and Stefan Barriga (eds), The Crime of Aggression: A
Commentary, Vol 1 (Cambridge University Press 2017) 505-07.

1% In this direction see Tladi (n 132) 64-65.

1% In this sense see Tams (n 132) 120-22.
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fact, far from compelling - to adopt an interpretation of Article 51, based on a nar-
row understanding of the concept of self-defence, that would leave a state suffering
from a non-state armed attack, which may well be of no lesser gravity than that of
an armed attack carried out by a state, without the right to defend itself where the
attack originates.

At this juncture, the specific situation of the Gaza Strip on 7 October 2023 calls for
one additional reflection. As Yoram Dinstein has astutely observed, the unable host
state scenario is an ‘extraordinary case’.!”” If Palestinian statehood at the material
time is assumed, the Gaza war constitutes an instance of such a case. If Palestinian
statehood is denied, however, the situation becomes even more extraordinary and
perhaps unique, for we are then confronted not with an unable host state, but with
an unable people entitled to exercise their right to self-determination over the terri-
tory from where the non-state armed attack emanates, This gives rise to the question
of whether the preceding contextual and purposive considerations apply in essen-
tially the same manner in what may be called an ‘unable host people scenario’. By
definition, a self-determination territory is not - yet - under the sovereign control
of the people entitled to exercise the relevant right to self-determination. It is there-
fore impossible to apply the ‘no harm principle’ to the ‘host people’ and to consider
the people’s conduct with respect to the non-state attack as wrongful, even in a
purely objective sense. This could be taken to suggest that the exercise of the right
of self-defence is inapposite in this ‘very exceptional’ scenario. Then, however, the
inclusion in Article 2(4) of a use of force by a state on a self-determination territory
beyond its borders, as supported above,'”® would have the result that a ‘host people’
finds itself in a stronger position under the jus contra bellum than a ‘host state’. Such
a legal situation does not appear to be convincing and it can be avoided. It must
be borne in mind that the extension of the scope of application of Article 2(4) to
the use of force by a state on a self-determination territory beyond its borders effec-
tively means that people entitled to create a state on a given territory are given legal
protection against forcible intrusion into the relevant territory equivalent to the
protection that a state enjoys. However, to be normatively consistent, this equiva-
lence in legal protection must carry with it as a corollary the same liability to tolerate
a forcible intrusion into that territory by a victim state of a non-state armed attack
emanating from the self-determination territory. It follows that the contextual and
purposive considerations set out above with respect to the extraordinary case of an
unable host state must apply by analogy to the even more extraordinary case of an
unable host people.'”

%7 Dinstein (n 76) 291, para 763.

198 Section 4.

199 1t may be mentioned in passing that the question of proper delineation of self-defence and state of
necessity would also arise if Israel’s use of force in the Gaza Strip, contrary to the view espoused in this
study, was not considered to be a use of force within the meaning of Article 2(4), for then - following the
line of reasoning set out by the IC]J in its advisory opinion in the Wall case (ICJ, Wall (n 46) [122]) - this use
of force would be prima facie inconsistent with the Palestinian people’s right to self-determination, and
hence in need of justification (but see ICJ, Wall (n 46) Separate Opinion of Judge Higgins, [30]-[31]). Here,
again, the question of whether Israel could invoke self-defence would come into play. The only difference
would be that a state of necessity, in principle, would be available as well; see 1], Wall, ibid [140].
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As aresult of the foregoing application of the customary rule of treaty interpreta-
tion reflected in Article 31(1) of the VCLT, whether or not the ordinary meaning to be
given to the term ‘armed attack’ in Article 51 requires authorship by a state in its con-
text and in the light of the object and purpose of the UN Charter is a matter of quite
considerable ambiguity. Because of the customary rule of interpretation embodied
in Article 32(a) of the VCLT, this ambiguity suggests turning to the preparatory work
of the UN Charter for possible further elucidation of the matter.

Article 51 was included in the UN Charter only in San Francisco, at a rather late
stage of the negotiations.?®® When countries from Latin America voiced concern that
the right to take measures of collective defence under the (inter-American) Act of
Chapultepec could be curtailed by the envisaged monopoly of the UNSC in adopt-
ing measures of collective security, the idea was born within the US-delegation to
address the problem by spelling out the right of self-defence in the UN Charter.
The final version of Article 51, the inclusion of which in the Charter was decided
by the competent Conference Committee 111/4 on 23 May 1945, stems from a joint
proposal submitted by the United States and Great Britain on 12 May 1945. The
United States had presented an initial draft on the same day in which a distinction
was drawn between the rights of individual and collective self-defence. Only the lat-
ter was subjected to an ‘armed attack’, while the former was made dependent on
prior ‘aggression by any state’. Although the author of the ‘armed attack’ was not
explicitly specified in this draft, the need for an armed attack by a state was implicit
for two reasons. First, the passage referred explicitly to the Act of Chapultepec,
and therein the right of third states to take action in collective defence was made
dependent on ‘every attack of a State against ... an American State’.**! Second, it was
the United States’ intent to make the scope of application of the right of collective
self-defence narrower than that of individual self-defence. In the joint US-American
and British draft, the distinction between the conditions of individual and collec-
tive self-defence was eliminated because of the concern voiced by Great Britain that
‘aggression’ was a term too hard to define with precision. As a result, the term ‘armed
attack’ became the prior conduct in the cases of both individual and collective self-
defence. Yet, nothing suggests that the understanding of the term ‘armed attack’
as action by a state had undergone a change during the course of that day.”* The
preparatory work of the UN Charter thus supports an understanding of the term
‘armed attack’ in Article 51 in the sense of an ‘armed attack by a state’. This is clearly
of considerable significance in respect of the meaning given to the term ‘armed
attack’ in the context of collective self-defence, for it was the right of collective self-
defence that was not yet clearly recognised in international law at the time, and
that the Latin American states thus saw in need of receiving an explicit mention.
The right of collective self-defence they wished to see confirmed in the UN Charter

20 For a meticulous recent account of what will be summarised in the following see Mori (n 180) 214-28
(with detailed references); see also KreR (n 131) 215-17.

201 General Secretariat of the Organization of American States (OAS) (ed), The Inter-American System, Vol
I Part 2 (OAS Secretariat for Legal Affairs and Oceana Publications 1983) 270.

22 For the same view: Haque (n 132).
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consisted of an armed attack by a state.”” That a right of collective self-defence in
the case of a non-state armed attack was not an issue in San Francisco is unsurprising
because such a right had also not been an issue in international law before then,?**

Aright of individual self-defence in the case of a non-state armed attack, however,
had been a long-standing issue in international law, to which the Caroline case is tes-
tament. Therefore, the question arises as to the significance to be attributed to the
fact that the drafters of Article 51 understood the term ‘armed attack’ in the sense
of ‘armed attack by a state’ in the context of the right of individual self-defence.
This is a far more complex matter because the right of individual self-defence had
been an issue in the negotiations of the UN Charter not only in the context of Article
51, but also - and primarily?*- in the course of drafting Article 2(4). Here, starting
from Dumbarton Oaks, it was the common understanding of the negotiators, even
after the decision was made to include Article 51, that the prohibition of the use of
force left the ‘use of arms in legitimate self-defense ... admitted and unimpaired’.?®®
It follows that the (likely) understanding of the term ‘armed attack’ as ‘armed attack
by a state’ by those who formulated Article 51 does not necessarily suggest that the
preparatory work of the UN Charter supports the view that no right of individual
self-defence was admitted in the case of a non-state armed attack. For it is possi-
ble that the drafters of Article 2(4) considered the exercise of such a right to be
‘unimpaired’ by that prohibition.

The latter certainly was the understanding of the US delegation at San Francisco,
as Tadashi Mori has revealed on the basis of a meticulous analysis of the relevant
internal discussions. Yet, as this author emphasises as well, the question of a right
of individual self-defence in the case of a non-state armed attack was not explicitly
taken up in the actual negotiation process.”” This process was directly concerned
only with the right of individual self-defence in the case of (state) aggression; a
right of self-defence that had become more and more firmly entrenched in inter-
national law after the First World War, alongside the diplomatic process towards
the outlawing of aggressive war that paved the way to the prohibition of the use
of force in Article 2(4).*°® However, the explicit focus of the negotiations in rela-
tion to Article 2(4) on what Mori calls the conception of individual ‘self-defence as

203 This is further confirmed, as Haque (n 132) correctly points out, by the use of the term ‘an armed
attack by any State’ in Article 3 of the Inter-American Treaty of Reciprocal Assistance (Rio Treaty) (1947),
(http://www.oas.org/juridico/english/treaties/b-29.html) in the context of a formulation of the right of
collective self-defence and with direct reference to Article 51 of the UN Charter.

204 While the term ‘collective self-defence’ in Article 51 was an innovation, the idea of coming to the
assistance of a state under attack by another state was older; see Mori (n 180) 124-35; James A Green,
Collective Self-Defence in International Law (Cambridge University Press 2024) 77. Interestingly, however,
where states used the term ‘attack’ in the context of treaties of alliances, they invariably thought of
attacks by a state; for a detailed analysis of the relevant treaty practice see Wilhelm Steinlein, Der Begriff des
nicht herausgeforderten Angriffs in Biindnisvertrdgen und insbesondere im Locarno-Vertrag (Universitétsverlag
von Robert Noske 1927).

205 Mori (n 180) 227.

206 Report of Rapporteur of Committee I to Commission I, 13 June 1945, UN Doc 944/1/1/34 (1),
Documents of the United Nations Conference on International Organization, Vol VI (United Nations Information
Organizations 1945) 446, 459.

207 Mori (n 180) 206-10, 228-29.

208 jbid 229-30.

https://doi.org/10.1017/50021223725100125 Published online by Cambridge University Press


http://www.oas.org/juridico/english/treaties/b-29.html
https://doi.org/10.1017/S0021223725100125

170 Claus KreR

defensive war’, as developed in the interwar period, does not exclude the implicit
reception of what the same author calls the nineteenth century ‘policing concept
of the right of individual self-defence’ as a second category of self-defence, which
was equally admitted and unimpaired by Article 2(4). The emergence of this type of
the right of individual self-defence can be traced back to the West-Florida dispute of
1818 between the United States and Spain, to the diplomatic exchanges between the
United States and Mexico over their 1836 border incident, and to the classic diplo-
matic correspondence between the United States and Great Britain in the Caroline
case.””” While it is true - and important - that Mexico placed a strict limit of neces-
sity and proportionality on the right of self-defence, it did not go so far as to reject
the latter altogether.?'® Sometimes the nineteenth century state practice regard-
ing the right of self-defence is considered to be legally irrelevant because of the
absence, at the time, of a prohibition of war,'! but this does not rest on an accu-
rate understanding of the historic evolution. What Mori calls the policing concept
of individual self-defence in the nineteenth century was not understood by states
and scholars at the time as an exception from a prohibition of war, but as a ground
for precluding the wrongfulness of forcible entry, not amounting to war, into the
territory of another state. The nineteenth century right of individual self-defence,
having been applicable in the scenario of an ‘unable host state’, in modern parlance
constituted a ground for precluding the wrongfulness of forcible action in breach
of the inviolability of state territory in peacetime.?'? In the interwar period, this
nineteenth century type of the right of individual self-defence retreated into the
background while a right of individual self-defence as the exception from the emerg-
ing prohibition of (aggressive) war entered into the foreground of the international
legal discourse. Upon closer inspection, however, it turns out that the new type of
individual self-defence in the case of aggression by a state did not replace the old
nineteenth century type of individual self-defence; instead, the two coexisted with
their respective scopes of application.?® Therefore, a strong argument can be made
that the statement according to which the right of individual self-defence remained
‘admitted and unimpaired’ concerned not only the right of individual self-defence
in the case of state aggression, but also in the case of non-state armed attacks.**
The examination of the preparatory work of the UN Charter thus leads to a
nuanced conclusion. As far as the right of collective self-defence is concerned, the
genesis of the treaty text supports an understanding of ‘armed attack’ in Article 51
in the sense of ‘armed attack by a state’. However, the same is not true concerning
the right of individual self-defence; here, the matter is genuinely complicated. While
there is no suggestion that the term ‘armed attack’ was given a broader meaning in
the drafting process leading to Article 51, a strong argument can be made that the

209 KreR (n 131) 220-22; Mori (n 180) 45-55.

210 see the Mexican note, as reprinted in William R Manning (ed), Diplomatic Correspondence of the United
States: Inter-American Affairs 1831-1860, Vol 8 (Carnegie Endowment for World Peace Washington 1937) 370;
Alonso Gurmendi Dunkelberg ((n 132) 249-53) seems to interpret this note as amounting to an outright
rejection of the right of self-defence, but this view is not sufficiently nuanced; see also Mori (n 180) 49.

211 Jean-Marc Thouvenin, ‘Self-Defence’ in Crawford, Pellet and Olleson (n 187) 455, 457-58.

212 Mori (n 180) 79-81.

23 KreR (n 131) 222-28; Mori (n 180) 141-80.

214 Mori (n 180) 228-29.
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drafters of Article 2(4) did not consider forcible action in conformity with the long-
established right of individual self-defence in cases of non-state armed attacks as
falling within the scope of the prohibition of the use of force.

5.4.5. A grey area of the jus contra bellum

The foregoing treaty exegesis has brought to light a grey area of the jus contra bellum
where international lawyers can reasonably disagree about the preferable interpre-
tation of the current state of the law. A particular layer of complexity is the fact that
recourse to the preparatory work of the UN Charter has yielded indications that
point in different directions concerning the right of individual self-defence, on the
one hand, and the right of collective self-defence, on the other. While the idea of
construing the right of collective self-defence more narrowly would be in line with
the historic evolution of the right of self-defence in international law,?* and while
the enhanced risk of escalation connected with a collective exercise of the right of
self-defence is a consideration in support of a differentiated understanding of both
forms of self-defence, such a reading of the UN Charter is strongly counter-intuitive
in view of the conjoint explicit regulation that both forms of the right of self-defence
have received in Article 51. In his recent monograph on the right of collective self-
defence, James Green has expressed what, in the abstract, is clearly the predominant
position among states and scholars:?!¢

The inherent ‘conjoining’ of the two manifestations of self-defence, however,
means, that distinguishing two differing understandings of ‘armed attack’ -
one applicable to individual and one, at a higher threshold, to collective self-
defence - would be unworkable, and contrary to any reasonable interpretation
of Article 51.

Yet, the fact remains that the uncertainty surrounding the question of a right of
self-defence in the case of a non-state armed attack is of a different kind in respect
of either of the two articulations of that right.

Regarding the right of individual self-defence, in the view of the present author,
better arguments suggest that this right can be exercised in the case of a cross-
border non-state armed attack; the most important two considerations being that
a cross-border armed attack may threaten the security of the victim state in the
same manner as an armed attack by a state would, and that the host state is no mere
bystander in respect of an armed attack emanating from its territory. In view of the
preparatory work, one might ask whether this form of the right of individual self-
defence should rather be conceived as an inherent limitation on the prohibition of
the use of force rather than an exception to it, as articulated in Article 51. However,
such a divorce of the right of individual self-defence in the case of a non-state armed
attack from Article 51 would seem implausible for three reasons. It would, first, be

215 This is true not only for the ‘old’ right of self-defence in cases of non-state armed attacks, which, as
we have seen, evolved only in the form of a right of individual self-defence, but also for the more recent
right of self-defence in the case of state aggression, the collective dimension of which was thought of in
more restrictive terms when the debate started in the interwar period: Mori (n 180) 124-36.

416 Green (n 204) 106.
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artificial in view of the fact that the ordinary meaning of this provision covers all rel-
evant scenarios. Second, it appears to be teleologically implausible, as the reporting
requirement contained in Article 51 should apply equally. Third, it would be out of
touch with the practice of states where the issue today is considered as a matter of
interpreting Article 51. The preparatory work of the UN Charter, however, provides
a strong argument not to construe the prohibition in Article 2(4) and the permission
in Article 51 as two separate norms in the form of a rule-exception relationship, but
to read both provisions together as one - admittedly, somewhat complex - primary
rule.

Regarding the right of collective self-defence and in view of the preparatory work
of the UN Charter, it is submitted by the present author that the better arguments
currently repel such a right of collective self-defence in the case of anon-state armed
attack - a right that did not exist in pre-UN Charter international law and that is
presently not (yet?) supported by general state practice.?'” It is to be conceded that
the matter is not unambiguous either: first, because the purposive consideration
underlying the right of individual self-defence in the scenarios under considera-
tion also supports the existence of the right in its collective dimension; second,
because one may differ as to the weight to be attributed to the preparatory work
of the UN Charter;?'® and, third, because the conjoint regulation of both dimensions
of the right of self-defence has generally animated states no longer to differentiate
between the right of individual self-defence and its collective extension.

5.4.6. Situating Operation Iron Swords in the grey area

Israel’s right of self-defence in question can only be individual in nature. Considering
the above, on 7 October 2023 Israel had a strong case for exercising that right,**
despite the fact that the armed attack by Hamas was one of a non-state organ-
isation.”® As we have seen above, while Operation Iron Swords has widely been
condemned as an aggression, it is difficult to identify statements that deny Israel
the exercise of its right of self-defence specifically because of the non-state nature of

217 The present author had already drawn this distinction between the right of individual and collective
self-defence in the case of non-state armed attacks in his 1995 monographic study: KreR (n 131) 340-41.
With a view to the practice of states after the non-state armed attack on the US of 11 September 2001,
this author adopted a more permissive position also as regards the right of collective self-defence (see,
for example, ‘Some Reflections on the International Legal Framework Governing Transnational Armed
Conflicts’ (2010) 15 Journal of Conflict and Security Law 245, 248). However, the fuller picture of the subse-
quent practice of states that has become available in the meantime (see above Section 5.4.3) has caused
him to reconsider the matter and to return to his original position, while acknowledging the existing
ambiguity.

218 Tams ((n 132) 123), for example, is of the view that the significance of the travaux can only be limited
(‘What is a major concern today then simply did not merit debate’).

29 This is also the position taken by moral philosophers of renown: McMahan (2024) (n 104) 389;
Michael Walzer, ‘Gaza and the Asymmetry Trap’, Quillette, 1 December 2023, https://quillette.com/2023/
12/01/gaza-and-the-asymmetry-trap.

20 Assuming that the Hamas armed attack is attributable to Iran and hence an armed attack by that
state as a matter of law (see text above at the end of Section 5.4.1), the legal picture would not drastically
change vis-a-vis the ‘host people’ of Palestine. While Operation Iron Swords would then constitute the
exercise of Israel’s right of individual self-defence in the case of a state armed attack, it would require a
distinct explanation why the right of self-defence could also preclude the wrongfulness of the forcible
intrusion into the Palestinian self-determination territory.
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the armed attack. It is impossible to explain this fact with certainty. One reason may
be that Israel’s critics have found it more convenient to rely on an alleged military
occupation to explain their position.?”! Another possible reason is the peculiarity
characterising the factual situation in the Gaza Strip on 7 October 2023 with a non-
state organisation controlling the relevant territory more effectively than quite a
number of state governments are exercising authority over their respective terri-
tory. In such a situation it would seem even harder than in other cases of non-state
armed attack to deny the victim state the possibility of exercising its right of indi-
vidual self-defence.?”? This consideration appears to have guided the drafters of
the Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla
Incident, which contains the following key finding: ‘The Panel notes ... that the
uncertain legal status of Gaza under international law cannot mean that Israel has

no right to self-defence against armed attacks directed toward its territory’.?**

6. On the modalities of Israel’s exercise of its right of self-defence??*

The ICJ has consistently taken the view that the exercise of the right of self-defence
is subject to the conditions of necessity and proportionality?® and, in its advisory
opinion in the Nuclear Weapons case, the Court even considered those conditions to be
‘inherent in the very concept of self-defence’.?*® This position is essentially uncon-
tested in international legal scholarship.??’ Yet, as we shall see, the consensus ends
when it comes to the contents of those two conditions in question and, in particu-
lar, concerning the principle of contra bellum proportionality. In addition, it must be
asked whether the inability of the host state - or host people - which situates Israel’s
use of force in self-defence in proximity to a state of necessity, has a bearing on how
to understand the specific demands flowing from the conditions of necessity and/or
proportionality in this instance.

6.1. Legitimate goal

Necessity and proportionality judgements cannot be made without a point of ref-
erence. It is therefore imperative, first, to define the legitimate goal which may be
pursued through the exercise of self-defence in the given case. Importantly, how-
ever, it is not the formulation of an illegitimate goal which, by itself, makes the
exercise of the right of self-defence by a state unlawful. What matters is the actual
pursuit of such a goal by the use of force under the false pretence of self-defence.

221 For discussion see Section 5.2.

222 Walzer (n 219) has quite plausibly asserted: ‘No country in the world would endure such an attack
without responding forcefully’.

223 Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident (n 106) 40,
para 72.

224 For what follows see also the meticulous analysis by Gal Cohen: Cohen (n 5).

225 For the first statement to that effect see ICJ, Nicaragua (n 57) [176].

226 1CJ, Legality of the Threat or Use of Nuclear Weapons, [1996] IC] Rep 226, [40].

227 Just see the three most important monographs directly on the topic: Schirwon (n 162) 33; 0'Meara
(n 78) 97; Judith Gardam, Necessity, Proportionality and the Use of Force by States (Cambridge University Press
2004) 140.
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If an armed attack has occurred and is ongoing, it is undisputed that forcible action
in self-defence may be directed at halting and repelling this attack,*”® but it is con-
troversial whether the legitimate goal of self-defence invariably stops there. In a
seminal article on the topic, David Kretzmer has put forward, based on an analysis
of the relevant practice of states, that the victim state may also use force ‘to reduce
reasonably foreseeable future threats’, ‘unless the armed attack is limited, localized,
and unconnected to a previous “accumulation of events” or war-threatening situa-
tion’.??? While Kretzmer’s standard has been criticised by Georg Nolte for being too
permissive, the latter has conceded that the test of halting and repelling must be
applied with some flexibility. ‘Repelling’, as Nolte has written, ‘also extends to mea-
sures which bring an end to the armed aggression in a somewhat broader, socially
constructed sense’.?*® It would not appear that these formulations necessarily lead
to different results in all too many cases. The area of genuine controversy probably
consists of determining how proximate in time the next expected attack must be if
it is not imminent.”" In that respect, Israel’s use of force under consideration does
not constitute a genuinely controversial case. Hamas’ rocket attacks from within the
Gaza Strip continued after the ground assault on Israel’s territory had been halted,
and to the extent that these rocket attacks stopped for a moment in time, the circum-
stances were such that Israel had to assume that their continuation was imminent.?*
This assessment holds true - irrespective of whether holding Israeli nationals as
hostages by Hamas, by itself, would qualify as an armed attack within the meaning
of Article 51.%

6.2. Necessity of recourse to force in the Gaza Strip

At its generally accepted core, the condition of necessity refers to the question of
whether resorting to force was without a reasonable non-forcible alternative in
order to achieve the legitimate goal of self-defence in the first place.?** In the cir-
cumstances, Israel could consider prior negotiations with Hamas a futile exercise.

28 See, for example, Gardam, ibid 156.

22 David Kretzmer, ‘The Inherent Right to Self-Defence and Proportionality in Jus ad Bellum’ (2013) 24
European Journal of International Law 235, 270.

20 Georg Nolte, ‘Multipurpose Self-Defence, Proportionality Disoriented: A Response to David
Kretzmer’ (2013) 24 European Journal of International Law 283, 285-86.

231 For the same view, Lieblich (n 75) 61.

22 The ‘imminence’ of a new armed attack is the most restrictive criterion conceivable for construing a
continued armed attack (see 0’'Meara (n 78) 72); an alternative criterion, arguably more in line with state
practice, would be that of the occurrence of a new armed attack in the ‘near future’.

23 The controversy as to whether and, if so, the circumstances under which forcible action against
nationals of a state is to be considered as an armed attack against that state will therefore not be pur-
sued in this article. Suffice it to say that such a categorisation is not inconceivable in a case where the
individuals concerned are targeted because of their nationality and as a result of a cross-border attack;
see International Law Association (ILA), Committee on the Use of Force, ‘Final Report on Aggression and
the Use of Force’, Sidney Conference (2018) 18, https://www.ila-hq.org/en_GB/documents/conference-
report-sydney-2018-7; Dinstein (n 76) 278, paras 729-30.

24 See, for example, O'Meara (n 78) 38-51.
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Israel also had no reason to expect that the host state or host people were in a posi-
tion to effectively handle Hamas’ armed attack. Instead, it was obvious that the host
state, or host people, was unable to curtail Hamas’ scope of action.”*

The necessity for Israel’s recourse to force in the Gaza Strip has been questioned,
however, on the basis of two considerations. First, it has been pointed out that
Hamas’ attack on 7 October 2023 demonstrates how Israel’s previous exercises of
its right of self-defence in the Gaza Strip have failed to end the violence; instead, it
is argued that Israel has heightened the probability of renewed violence against it by
fuelling hatred among Palestinians, causing young Palestinian men to join Hamas’
military wing.”*® There are two reasons, though, why the necessity for Israel’s exer-
cise of self-defence cannot be successfully challenged on this basis. The first reason
is that the consideration in question is too speculative in empirical terms to be
taken into account as a matter of law. The second reason is that the considera-
tion in question concerns a (possible) wider future, while the point of reference for
the necessity judgement is the threat that Hamas’ military capacity constituted for
Israel’s immediate future.

Second, it has been argued that Israel could have relied on the non-forcible alter-
natives of regrouping its armed forces and on strengthening the Iron Dome in order
to neutralise the military threat posed by Hamas,”*” but it remains seriously doubt-
ful, based on past experience, that such an approach alone could have completely
neutralised the threat posed by Hamas.?*® Also, the condition of necessity does not
require the victim state to incur a more than negligible risk that the armed attack
it has suffered continues in the future. Therefore, it cannot be denied that Israel’s
exercise of its right of self-defence was necessary in the first place.

6.3. Proportionality

While the existence of a requirement of proportionality for the lawful exercise of
the right of self-defence is not seriously controversial, the precise meaning of this
requirement very much is, as was indicated before. In essence, the debate is about
whether what is often called ‘strategic proportionality’ sets a limit on forcible defen-
sive action beyond what is reasonably required in order to achieve the legitimate

25 In the international legal discourse on the right of self-defence in the case of a non-state armed
attack, there is much talk about the customary status of a so-called ‘unable or unwillingness doctrine’,
but this debate is largely beside the point. As a matter of proper construction of the right of self-defence,
under both treaty and customary law, the position of the host state must first be considered with respect
to the question of whether its lack of responsibility for an internationally wrongful act conceptually
precludes the existence of a situation of self-defence vis-a-vis that state (for the relevant discussion,
see Section 5.4.4). The unwillingness of the host state, its failure to exercise due diligence, or its inability
then become relevant as part of the examination of the necessity condition of the exercise of the right of
self-defence; in this sense, see ILA Committee on the Use of Force (n 233) 16 (‘the unable or unwilling test
should be viewed as a component of the necessity criterion’); in a similar vein see O’'Meara (n 78) 183-84.
See also Ohlin (n 132) 116 (pointing out that the ‘unwilling or unable-test’ sets a standard, but offers no
explanation of its conceptual underpinnings).

26 For a question going in this direction see Corten (n 5) 153; see also, from an ethics of war perspective,
McMahan (2024) (n 104) 405.

57 Corten (n 5); McMahan (2024) (n 104) 402 in conjunction with 405.

38 The point is developed in greater detail by Statman (n 104) 186-87.
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goal of the exercise of the right of self-defence in a given case. As is set out in the
following, the position taken in that respect can have very practical consequences.

6.3.1. Proportionality in the functional sense (or necessity in terms of choice of targets and
duration)

At a minimum, self-defence proportionality requires that the use of force will not go
beyond what is reasonably required in order to achieve its legitimate goal. It has been
observed that the proportionality condition, if considered in this way (which is often
called the ‘functional approach’), ‘actually becomes an element of the broader neces-
sity requirement, so that the two assessments largely merge into one’.?** Indeed,
according to the functional approach, the proportionality condition effectively cov-
ers both the necessity for the use of force in terms of chosen targets and necessity
as far as its duration is concerned. In short, proportionality in the functional sense
ensures that a use of force in self-defence, in addition to its having been necessary
in the first place, keeps within this necessity for as long as it lasts.?® In this sense,
the proportionality condition is indeed ‘inherent in the very concept of self-defence’
because this concept could never justify a use of force that over time has transformed
into aggressive military action. As has already been noted,?*! Israel’s apparent legal
position - that once a right of self-defence is exercised in a given case, no contin-
uous proportionality assessment in a functional sense is required - is untenable.
It is disturbing to read that Israel refers to the functional approach to self-defence
proportionality in an official document as proportionality ‘in a colloquial sense’.**2

In view of the intensity of Hamas’ attack on 7 October 2023, the continuation
of attacks thereafter, and the stated intent to annihilate Israel, right after the ini-
tial attack one could legitimately argue that in order to end this armed attack it
was necessary to destroy Hamas’ military capability.”*® In its application to the ICJ,
South Africa, however, submitted that Israel’s use of force in the Gaza Strip has
been reflecting, since soon after 7 October 2023, a policy that goes beyond the goal
of neutralising Hamas’ military capacity and is, in fact, genocidal.?** To substanti-
ate its claim, South Africa submitted that Operation Iron Swords was displaying a

29 Ruys (n 79) 112; see also Lieblich (n 75) 62 (who also rightly highlights the fact that the concept of
proportionality in the functional sense deviates from the use of term ‘proportionality’ in the discourse
among just-war philosophers); for detailed analysis see McMahan (n 188) 3-11.

240 For a preference to avoid the concept of proportionality in the functional sense, and to subsume the
relevant issues under the condition of necessity, see ILA Committee on the Use of Force (n 233) 12.

21 n Section 5.1.

242 State of Israel, Ministry of Foreign Affairs, Frequently Asked Questions (n 4) Section 8.

243 This is not to say that it was necessary to destroy Hamas also as a political entity. It is certainly
true that the destruction of the military capability of an attacker will often involve, as a side effect, a
threat to its continued political existence. Yet, as far as the legitimate goal of self-defence is concerned,
the practice of states since the entry into force of the UN Charter strongly suggests that the military
capability and the political existence of the attacker must be distinguished. Under the Charter, only in a
case as exceptional as Nazi Germany'’s ‘all out aggression’ does it remain conceivable that the notions of a
continued armed attack or sufficiently proximate future armed attack can be construed in a manner that
would make ‘regime change’ a legitimate goal of self-defence (see, for example, O'Meara (n 78) 123-24).

244 1], Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza
Strip (South Africa v Israel), Application Instituting Procedures Containing a Request for the Indication of
Provisional Measures, 29 December 2023, [4].
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‘clear pattern of conduct’, consisting of, inter alia, ‘the targeting of family homes
and civilian infrastructure’.’*® Assuming that Israel has been pursuing a policy of
targeting Palestinian civilians and civilian infrastructure, or that Israel has deliber-
ately chosen a policy of indiscriminate targeting, then its use of force in the Gaza
Strip has indeed gone beyond what was necessary to achieve the legitimate goal of
self-defence. Under these circumstances, Israel would have violated the condition of
self-defence proportionality in the functional sense from early on. This is not incon-
sistent with the separate existence of the law contra bellum and the jus in bello, for it
is one thing to say that each military attack must comply with the targeting rules
under the jus in bello and quite another to recognise that a use of force, which fol-
lows a strategy of targeting civilians or of indiscriminate targeting, overall exceeds
the degree of force necessary to achieve a legitimate self-defence goal.?*® Yet, Israel
has denied South Africa’s accusation on factual grounds. It has stated its determina-
tion to respect the law governing the conduct of hostilities in armed conflict and it
has attributed the heavy death toll among civilians to the fact that ‘Hamas has sys-
tematically and unlawfully embedded its military operations, militants and assets
throughout Gaza within and beneath densely populated civilian areas’.?*” At the
time of writing, a judicial determination of the factual situation has not been made,
and it appears premature for an outside observer to reach a firm conclusion in this
respect.

Whatever the correct assessment of proportionality is in functional terms until
that point, a fresh assessment was required as a result of the ceasefire having come
into effect as of 19 January 2025. Irrespective of the status of the ceasefire under
international law (if any), Hamas had now stated its intent to cease hostilities and
to release the hostages on condition that Israel complies with the relevant stipula-
tions as well. While Israel certainly had no reason to consider a mere declaration
made by Hamas to be credible, Hamas agreed to the ceasefire conditions under the
influence of heavy losses and Israel’s clear intent to resume its military operations
should Hamas not follow up on its stated intent. In those circumstances, it is arguable
that the complete destruction of Hamas’ military capacity was no longer necessary
to end its armed attack. On this assumption, one must further interrogate why the
ceasefire collapsed. If Hamas gave Israel reason to believe that it would no longer
abide by the terms of the ceasefire agreement, the legitimacy of the goal of destroy-
ing Hamas’ (remaining) military capacity would have been revived. However, if the

25 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v Israel), Public Sitting held on Thursday 11 January 2024, 32 [6] (Mr Ngcukaitobi).

26 See, in general, Schirwon (n 162) 298-99; O'Meara (n 78) 84-93 (discussing the matter under the
heading of self-defence necessity); in a similar vein, in consideration of Israel’s use of force under con-
sideration, Corten (n 5) 148-50; for a statement that denounces Israel’s use of force for not pursing a
legitimate goal of self-defence, without being more specific, see Jordan’s statement in the UNSC, deliv-
ered on behalf of the group of Arab States: ‘Six thousand Palestinian civilians have been killed. ... Nearly
200,000 homes have been destroyed and more than 200 schools have been reduced to rubble. Hospitals,
schools, mosques and churches were bombarded while civilians took shelter in them. This is not self-
defence. We must not allow anger and pain to decide the fate of our region’: UNSC, Official Records of
9451%t Meeting (24 October 2023), UN Doc S/PV.9451 (Resumption 1), 3.

2471CJ, South Africa v Israel, Public Sitting, 12 January 2024 (n 73) 14 [15], 18 [36] (Mr Becker).
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reason was that Israel had unilaterally decided no longer to abide by the terms of
the ceasefire - without prior violation by Hamas - a strong argument can be made
that Israel’s resumption of military operations in the Gaza Strip as of 18 March 2025
was disproportionate in the functional sense. Obviously, no firm conclusion can be
reached without knowledge of the relevant facts.

Also assuming, finally, that after the collapse of the ceasefire, Israel could legiti-
mately pursue the goal of destroying Hamas’ military capabilities, there are, from
that moment in time onwards, far stronger indications than before that Israel’s
use of force has gone beyond this goal. This is so irrespective of the question of
whether Israel pursued a genocidal policy. For the purposes of analysing Israel’s
continued use of force under the self-defence proportionality condition in the func-
tional sense, it is relevant that - alongside the resumption of hostilities - the passage
of humanitarian aid was completely suspended for some time. Additionally, leading
Israeli cabinet members made statements in connection with the so-called (first)
‘Trump Plan’. This strongly indicated the possibility that Israel then was pursuing
the goal of effectively deporting the Palestinian population through the creation
of inhospitable living conditions in, and permanent Israeli control over, the Gaza
Strip.?*®

6.3.2. Proportiondlity in the quantitative sense

If self-defence proportionality is to be understood in quantitative terms, it requires a
balancing between the weight of the damage that the forcible action in self-defence
is designed to prevent from occurring and the weight of the damage that the same
use of force involves. Such a quantitative understanding of proportionality is often
presented as an alternative to the functional approach to self-defence,* but, as
we have seen, the latter approach effectively constitutes a necessity condition in
terms of chosen targets and duration. As such, it is inherent in the very concept
of self-defence and is, in any event, applicable as a minimum condition for a law-
ful exercise of self-defence. The right question to ask, therefore, is whether there
is a proportionality requirement in the quantitative sense which applies in addi-
tion to the functional approach to proportionality. The practical consequence can
be shown in view of Israel’s use of force under consideration. If understood exclu-
sively in the functional sense, Israel satisfied the proportionality requirement for
as long as its use of force was necessary to (further) weaken Hamas’ (remaining)
military capability. Incidental civilian damage resulting from such forcible action
would be immaterial to the contra bellum proportionality test and relevant only to
the application of the proportionality requirement in bello. If, however, use of force
in self-defence must also be proportionate in a quantitative sense, it is conceiv-
able that the overall incidental damage has become or will become so extensive
that the use of force, though still proportionate in the functional sense (that is,
necessary to achieve the legitimate self-defence goal), could no longer be lawfully
continued.

28 Haque (2025) (n 5).
2 See, for example, O'Meara (n 78) 101; Schirwon (n 162) 41-46.
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Whether self-defence proportionality also has a quantitative dimension in cur-
rent international law is uncertain.?*® In his capacity as Special Rapporteur to the
ILC on State Responsibility for Internationally Wrongful Acts, Roberto Ago has
become the most prominent voice against such a requirement. In 1980, he stated
as follows:*!

The requirement of the proportionality of the action taken in self-defence ...
concerns the relationship between that action and its purpose, namely - and
this can never be repeated too often - that of halting and repelling the attack,
or even, in so far as preventive self-defence is recognized, of preventing it
from occurring. It would be mistaken, however, to think that there must be
proportionality between the conduct constituting the armed attack and the
opposing conduct. The action needed to halt and repulse the attack may well
have to assume dimensions disproportionate to those of the attack suffered.
What matters in this respect is the result to be achieved by the ‘defensive’
action, and not the forms, substance and strength of the action itself. ... In fact,
the requirement of the ‘necessity’ and ‘proportionality’ of the action taken in
self-defence can simply be described as two sides of the same coin.

Conversely, in 2018, the Use of Force Committee of the International Law Association
affirmed a self-defence proportionality condition in the quantitative sense in the
following terms:**

Proportionality is a formula requiring the balancing of two elements against
each other. ... (T)he proportionality assessment should weigh the relative
interests against each other, thereby assessing whether the harmful effects
of the force taken in self-defence are outweighed by achieving the legitimate
aims.

In order to clarify the matter, the rules of treaty interpretation are of no assistance.
The ICJ has occasionally touched upon the matter and, in doing so, has displayed
a certain inclination to embrace a possible quantitative dimension of the propor-
tionality condition; however, the Court has yet to articulate a clear and considered
line of thinking regarding the issue.?>® Finally, the practice of states is also not
free from ambiguity. The conversation among the 35 elected state representatives
in the fourth Special Committee charged with the definition of aggression clearly
supports an exclusively functional understanding of self-defence proportionality,

20 The matter is also controversial among ‘ethics of war’ scholars, as is evident from analyses pertain-
ing to Israel’s use of force under consideration: While Walzer (n 219) and Statman ((n 104) 202-203) reject
a contra bellum principle in the quantitative sense, see McMahan (2025) (n 104) 222-25.

21 Ago (n 179) para 121 (emphasis in original text).

%2 LA Committee on the Use of Force (n 233) 12; Adil Ahmad Haque, ‘Necessity and Proportionality in
International Law’ in Larry May (ed), The Cambridge Handbook of the Just War (Cambridge University Press
2018) 255, 261 (proposing a slight variation of this formula according to which only the harm that the use
of force in self-defence causes to civilians is included in the equation).

3 For a concurring analysis in that sense see KreR (n 58) 589-90; O'Meara (n 78) 121-22.

https://doi.org/10.1017/50021223725100125 Published online by Cambridge University Press


https://doi.org/10.1017/S0021223725100125

180 Claus KreR

which appears to have influenced Roberto Ago’s view of the matter.>* In the more
recent practice of states, however, one also finds traces of proportionality assess-
ments influenced also by quantitative considerations. Among the factors taken into
account by states that made comments to that effect, civilian damage caused by
the forcible self-defence action figures prominently.”>® To the extent that Israel’s
use of force under consideration has been criticised for being disproportionate, the
relevant statements mirror this more recent tendency. An initial assessment going
in this direction was made by Norway’s Prime Minister, who already at the end
of October 2023 qualified Israel’s military operation as having gone ‘beyond pro-
portionality’, pointing specifically to the ‘catastrophic humanitarian consequences
for civilians’.?*® Ireland followed suit along the same lines and with remarkable
specificity:®’

(Dnternational law limits the use of force in self-defence to no more than is
necessary and proportionate. In our view, these limits are being exceeded, as
evidenced by the unacceptable death toll, the massive destruction of property,
including homes, throughout Gaza, the displacement of as many as 2 million
people and the ensuing humanitarian catastrophe that we have referred to.

On 19 May 2025, the United Kingdom, France and Canada issued a statement that
reiterated the support of these countries for Israel’s ‘right to defend Israelis against
terrorism’, while dismissing the latest Israeli course of action as ‘wholly dispropor-
tionate’, calling on the state ‘to stop its military operations’.”*® It remains open to
argument, however, whether this practice of states qualifies as evidence of their
embracing quantitative considerations in assessments of self-defence proportion-
ality in a manner that is sufficiently consistent to justify the conclusion that the
self-defence proportionality test now includes a quantitative dimension beyond its
recognised functional one. In fact, it is quite apparent that states are hesitant to
clearly articulate a standard of self-defence proportionality that is more stringent
than the functional approach. There are two likely reasons for this reluctance.””
First, it remains controversial which kind of damage should enter into the balance
and, more often than not, there will be epistemic challenges to making accurate
factual predictions. Second, and perhaps even more importantly, a proportional-
ity condition in quantitative terms involves the possibility that a state must end
its use of force before having achieved its legitimate self-defence goal. This is not a
prospect that any state will accept lightly. All this explains why quite a few scholars

4 For a very useful analysis see Schirwon (n 162) 182-95.

25 0’Meara (n 78) 139-46.

¢ Lisbeth Kirk, ‘Israel’s Gaza Attack “Beyond Proportionality”, Norway Says’,

EUobserver, 31 October 2023, https://euobserver.com/nordics/157640.

257 UNSC, Official Records of 9534th Meeting (24 January 2024), UN Doc S/PV.9534 (Resumption 1) 11.

28 Joint Statement from the Leaders of the United Kingdom, France and Canada on the Situation in
Gaza and the West Bank, 19 May 2025, https://www.gov.uk/government/news/joint-statement-from-
the-leaders-of-the-united-kingdom-france-and-canada-on-the-situation-in-gaza-and-the-west-bank.

259 For both reasons see also 0’Meara (n 78) 122-25; Lieblich (n 75) 64, 67-71.

https://doi.org/10.1017/50021223725100125 Published online by Cambridge University Press


https://euobserver.com/nordics/157640
https://www.gov.uk/government/news/joint-statement-from-the-leaders-of-the-united-kingdom-france-and-canada-on-the-situation-in-gaza-and-the-west-bank
https://www.gov.uk/government/news/joint-statement-from-the-leaders-of-the-united-kingdom-france-and-canada-on-the-situation-in-gaza-and-the-west-bank
https://doi.org/10.1017/S0021223725100125

Israel Law Review 181

still adhere to Roberto Ago’s reservation, questioning the existence of a proportion-
ality condition in a quantitative sense as a matter of current international law.?*
Others are of the view that such a condition does exist, but must be defined with
great caution. According to this view, disproportionality in quantitative terms can
be established only if the harm involved in the use of force taken in self-defence is
excessive in the sense that it greatly outweighs the harm to be expected if the armed
attack were to continue unabated.?"

A weighty argument of principle can be advanced to embrace such a cautiously
worded text of quantitative proportionality in all cases of self-defence for the ben-
efit of civilians. For even in cases of an armed attack by a state, more often than not
the civilian population within that will not bear moral responsibility for the decision
made by its government, so that it will be morally questionable to burden that popu-
lation with a sort of collective responsibility for the aggressive course of action taken
by its state.?* For present purposes, however, it can be left undecided whether inter-
national law has developed to such a point. A sufficiently strong case can be made
that such a condition of quantitative proportionality does - at least - apply in the
special case of self-defence under consideration vis-a-vis an unable host state/host
people of a non-state attacker.”*® Three principal reasons support this view. First,
as we have seen,” in such a case the legal relationship between the victim state
of the armed attack and the host state/host people is situated at the borderline
between self-defence and a state of necessity because the host state/host people are
not responsible for internationally wrongful conduct in respect of the armed attack.
The greater proximity to a state of necessity strongly suggests deriving normative
inspiration from the fact that the principle of proportionality in the quantitative
sense forms part of the regulation under customary international law of a state of
necessity as a ground for precluding wrongfulness.?®® Second, the condition of pro-
portionality in the quantitative sense forms part of the nineteenth century acquis
of the law on self-defence, which remains relevant to the current state of law. More
specifically, the Mexican note of 15 October 1836, relating to the above-mentioned
Mexican-US border incident of that same year,”*® encapsulates a particularly clear
articulation of a condition of proportionality in the quantitative sense. Mexico’s
Ambassador Gorostiza wrote:**’

[self-defence] fixes upon us the obligation of preserving and defending our-
selves, (it) equally prohibits us from so doing to the evident injury of a

%0 see, for example, Kels (n 5), Milanovic (n 5), as well as Shany and Cohen (n 5); Lubell and
Cohen, ‘Strategic Proportionality: Limitations on the Use of Force in Modern Armed Conlflicts’ (2020) 96
International Law Studies 161-95 (openly acknowledging the uncertain status as a matter of existing law of
such a proportionality condition, which they call ‘strategic’).

261 See, for example, and with nuances in the terminology used, O’'Meara (n 78) 123; Van Steenberghe
(2024) (n 5) 995; Ulfstein (n 5); Lubell and Cohen (n 260) 194 (though perhaps only de lege ferenda).

262 For such an argument see Haque (n 252) 259-61.

263 For the same view see Ohlin (n 132) 129-30.

6% In Section 5.4.4.

265 See ILC Draft Articles (n 113) 80, art 25(1)(b).

266 Tn Section 5.4.4.

%7 The note is reprinted in Manning (n 210).
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third party, unless in a case of absolute necessity, when the danger is immi-
nent, when it cannot be avoided by any other means, and when the injury
apprehended is infinitely greater than that which we are about to occasion’.

Third, the body of more recent state practice, in which references to a requirement
of quantitative proportionality are most clearly visible, pertains chiefly to situations
of an unable host state/host people,®® including the fairly explicit Irish statement
regarding Israel’s use of force under consideration, cited above.?®’ Regarding the pre-
cise formulation of the proportionality condition in the quantitative sense, Mexico’s
statement of 1836 supports a most demanding standard, broadly in line with govern-
ing the state of necessity under customary international law. However, this appears
to be overly stringent in view of the fact that the unable host state/host people
are no mere bystanders, but instead are liable to tolerate the forcible intrusion. In
such a situation, the condition of quantitative proportionality is best conceived as
requiring that the overall damage caused by the forcible self-defence action does not
substantially outweigh the damage caused by the non-state armed attack?”® and the
harm expected to occur in the event of the continuation of the armed attack. In a
particularly lucid treatment of the subject, this has been called a principle of ‘soft
proportionality’.?”!

It is beyond the purpose of this study to conduct a comprehensive proportionality
analysis under the legal standard explained above, especially as such an endeavour
could only be tentative at a moment in time when the relevant figures remain a
matter of controversy and doubt. In view of the publicly available data, however,
it is possible to give some cautious directions. On Israel’s side, all types of damage
count, including those suffered in the course of hostilities, as long as the underlying
use of force could be considered to be a lawful exercise of the right of self-defence.
On the side of the Palestinian host state/host people, all types of civilian damage
count, including damage to public institutions. Particular weight is to be attributed
to deaths, physical and mental harm (including that stemming from malnutrition) as
well as displacements from home. The core of the damage to be compared is civilian
in nature, including deaths, injuries, displacement and destruction of property.?’2
Regarding the future damage that Israel had to expect in the event of a continuation
of Hamas’ armed attack by use of its full military capabilities, it is to be assumed that
Israel would at least have undertaken certain meaningful measures of precaution,

268 See the references in Haque (2023b) (n 5); Schirwon (n 162) 217-31; 355-61; O'Meara (n 78) 216-20.

269 See citation accompanying n 257.

20 Given that the exercise of the right of self-defence serves no punitive function but is directed to pre-
vent future harm, there is discussion as to whether the harm caused by the armed attack, before forcible
defensive action is taken, should enter into the equation; the main text follows Lieblich ((n 75) 69-70) that
there are good reasons not to treat such harm as ‘sunk costs’ for present purposes; for an exposition of
a purely prospective application of quantitative proportionality as a principle of the ‘ethics of war’, see
McMahan (2024) (n 104) 394.

271 Ohlin (n 132) 129-30.

272 The proportionality test under consideration is referred to as ‘wide proportionality’ in the ‘ethics
of war’ discourse, as distinct from ‘narrow proportionality’ concerning the harming of people who are
liable to some degree of harm; see further McMahan (2025) (n 104) 226-27.
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such as the regrouping of military forces at the borders with a view to be in a bet-
ter position than it was on 7 October to deal with possible future attacks. With that
in mind, the damage that Israel suffered from Hamas attacks before 7 October pro-
vide indicative figures as to possible future damage in the event of a continuation
of the Hamas attack.”” If these parameters are duly considered, a serious question
mark had to be posed behind the proportionality of Israel’s use of force early on, as
the number of deaths, injuries and displaced persons on the Palestinian side soon
reached a level far beyond the losses that Israel had already suffered and reason-
ably had to expect in the event of a continuation of the armed attack.”’* Yet, for
two reasons, one could still be hesitant in drawing the conclusion that the losses
inflicted by Israel on the civilian population in the Gaza Strip by that time sub-
stantially outweighed the past and future harm on Israel’s side of the balance. First,
though difficult to measure with precision, it would have been unfair not to include
into the equation the deep-seated and widespread sense of vulnerability and help-
lessness among Israelis as a result of the past attack, and in view of its continuation
and the effect of this sentiment on public life in the country.?”> Second, it cannot be
ignored that Hamas’ attack was designed also to serve as a stimulus for Hezbollah
and the Houthis to attack Israel as well.””¢ In such circumstances, it is warranted to
add this threat to the calculation that Hezbollah and the Houthis posed to Israel
in the case of an unabated continuation of Hamas’ attack on that same state.””’
However, the longer that Israel’s use of force has continued, the higher the losses
among the Palestinian population became, all of this alongside a further deteriora-
tion in an already dire general humanitarian situation in the Gaza Strip, the more
clearly the balance has shifted to Israel’s detriment. Israel’s resumption of mili-
tary operations in March 2025, in combination with the complete suspension of the
passage of humanitarian relief, marks the point in time at which a finding of quan-
titative disproportionality became inevitable, even for the most cautious outside
observer.?’®

273 McMahan (2024) (n 104) 404 (observing that ‘Hamas was able to kill a total of 27 Israeli civilians’
in the four ‘short wars’ fought between 2008 and 2021). While this number must certainly be considered
with caution, as the author relies on Wikipedia as his only source, it nevertheless gives a certain idea of
the relevant figures.

2% In view of this, Adil Ahmad Haque considered Israel’s use of force was already disproportionate in
quantitative terms on 6 November 2023: Haque (2023a) (n 5); Raphael van Steenberghe came to the same
conclusion on 16 November 2023: Van Steenberghe (2023) (n 5); Ulfstein (n 5) concurred on 8 May 2024; the
same view was expressed by Judge Tladi, ICJ, Application of the Convention on the Prevention and Punishment
of the Crime of Genocide in the Gaza Strip (South Africa v Israel), Order, [2024] ICJ Reports, Declaration of Judge
Tladi 696, 700 [15] (‘gross disproportion’); as well reaching the verdict of proportionality: Corten (n 5) 155;
Lagrange (n 5) 188, 196.

275 The point is made by Statman (n 104) 199.

276 Statman, ibid.

77 This is not to suggest that Hamas, Hezbollah and the Houthis attacked Israel under a unified com-
mand or otherwise in such intimate cooperation at the tactical level that both organisations acted as
co-perpetrators of one single armed attack. The addition of both threats for the purposes of the pro-
portionality assessment under consideration does not require the attribution of Hezbollah’s attacks to
Hamas. It is sufficient that Hezbollah’s attacks followed those carried out by Hamas as a proximate
consequence.

278 One final consideration may be added, in view of Israel’s view that its use of force from 7 October
2023 forms part of an ongoing armed conflict. As was explained above (Section 5.1), this observation could
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7. Conclusion

The Gaza war, which started on 7 October 2023 and which has come to a close only
about two years later, is a challenging case as far as the application of the prohibition
of the use of force under international law is concerned. As the preceding analysis
has shown, this has arisen chiefly from the genuine legal uncertainty concerning the
applicability of the right of self-defernice when an armed attack by a non-state organ-
isation emanates from the territory of a state that has proven unable to prevent
the said armed attack. Arguably, the situation in the Gaza Strip on 7 October 2023
presents the rare variation of such an ‘unable host state scenario’ in which the non-
state armed attack (by Hamas) against a state (Israel) originated from a territory (the
Gaza Strip) destined for the realisation of the right to self-determination of a people
(the Palestinian people). In such a case, the dilemmatic conflict that underlies the
uncertainty about the applicability of the right of self-defence is between the legally
protected interests of the state that is the victim of the armed attack and the ‘host
people’ of the non-state attacker. The present study has shown that Israel, notwith-
standing weighty arguments to the contrary, had a strong legal case to exercise its
right of individual self-defence through forcible action against Hamas’ military wing
in the Gaza Strip. It has also turned out, however, that, from fairly early on, Israel’s
actual use of force has given rise to questions relating to the conditions of necessity
and proportionality. As Israel’s military operation has been continuing, the relevant
doubts have deepened. Since Israel, after the collapse of the ceasefire (which was
effective as of 19 January 2025), resumed its military operations in March 2025, it
has been highly doubtful whether Israel’s use of force has still been proportionate
in a functional sense (by staying within the necessity of achieving the legitimate goal
of its self-defence). Finally, it has been set out in the foregoing that, in the case of
a non-state armed attack, the exercise of the right of self-defence must satisfy the
condition of proportionality in a quantitative sense vis-a-vis an unable host state
or host people. With the resumption of its military operations in March 2025 at the
latest, Israel’s use of force in the Gaza Strip has been violating this condition. Since
then, at least, Israel has exceeded even the outer limits of the right of self-defence
and has thus been in breach of the prohibition of the use of force.
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