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In 1822, in the midst of the Greek rebellions that would eventually lead
to independence from Ottoman rule, Sultan Mahmud II dispatched a fleet
to the island of Chios (also known as Scio, or Sakız). By the time the
fleet arrived, most of the rebels had departed from the island—leaving
only the local population, which had not supported them. Nevertheless,
the Ottoman force killed many and enslaved others, especially women
and children. The sight of these white, Christian captives being sold openly
on the streets of Istanbul shocked European diplomats, and the incident
became a cause célèbre in Europe, as, for example, in Eugène
Delacroix’s painting The Massacre at Chios.1

When the British Ambassador, Lord Strangford, protested, the Ottoman
reisülküttap (chief scribe/foreign minister), Canib Efendi, pointed to
Ottoman interpretations of Islamic law. “[T]he Captives taken at Scio,”
he declared, “were condemned to slavery by the Mussulman Laws and
Religion—which not only permitted, but enjoined such a disposal of the
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wives and children of their Enemies.”2 Indeed, the Ottoman Empire’s chief
jurist, the Şeyhülislam Abdülvehhab, had issued several legal opinions
(fatwas) to this effect.3 Canib went on to contrast Ottoman adherence to
the law with “the Christian Powers of Europe.” These nations (to quote
Strangford’s paraphrase of Canib’s words), “without having the plea of
Law or Religion . . . had for ages tolerated Slavery—not because their
Messiah commanded it, but because it was a source of gain—that it was
true, England had abolished it, but that it was only of late years that we
had found out that it was wrong—and that half of Europe still differed
from our opinion on the subject.”4

This exchange is intriguing in itself, especially for Canib’s arch refer-
ence to the Atlantic slave trade, but it also points to a larger story, one
that can illuminate key questions in both global legal history, and the
history of the Middle East. Throughout the late eighteenth and early nine-
teenth centuries—the Atlantic “Age of Revolutions”5—domestic rebels
increasingly challenged the Ottoman state, from modern-day Romania to
Serbia to Greece. Many of these rebellions have been explored as part of
national historiographies, but they have seldom been put together into a
coherent story—let alone one framed around law. This article, drawing
on Ottoman legal opinions, imperial orders, diplomatic correspondence,
chronicles, and travel narratives, aims to trace state responses to those
rebels, particularly when they were Christians.
I argue that between roughly 1769 and 1822, the Sublime Porte (the

Ottoman central government) developed and deployed existing rules of
Islamic law as a weapon against non-Muslim unrest. In doing so, the
Ottomans redefined sovereignty, and demonstrated both the possibilities

2. The National Archives [of the United Kingdom] (hereafter TNAUK), Foreign Office
collection (hereafter FO) 78/105 #73 (May 25, 1822).
3. Başbakanlık Osmanlı Arşivi (hereafter BOA), Cevdet Askeriye collection (hereafter

CAS) 8523 (1236/8/er), 46911 (1237/8/et); Ziya Yılmazer, ed., Sânî-zâde Târîhî:
1223–1237/1808–1821 (İstanbul: Çamlıca Yayınları, 2008), II:1137, 1172, 1186, 1197,
1230, 1291. The abbreviations “er,” “et,” and “el” refer to the last, middle, and first
10-day periods of each Islamic month.
4. TNAUK, FO 78/105 #73 (25/5/1822).
5. For other approaches placing the Ottomans in this framework, see Aysel Yıldız, Crisis

and Rebellion in the Ottoman Empire: The Downfall of a Sultan in the Age of Revolution
(London: I.B. Tauris, 2017); Ali Yaycıoğlu, Partners of the Empire: The Crisis of the
Ottoman Order in the Age of Revolutions (Stanford, CA: Stanford University Press,
2016); Christine M. Philliou, Biography of an Empire: Governing Ottomans in an Age of
Revolution (Berkeley: University of California Press, 2011); Frederick F. Anscombe, “The
Balkan Revolutionary Age,” The Journal of Modern History 84 (2012): 572–606; and
Yusuf Ziya Karabıçak, “Ottoman Attempts to Define the Rebels during the Greek War of
Independence,” Studia Islamica 114 (2019): 316–54.
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and the limitations implied by their commitment to the Islamic legal tradi-
tion. An analysis of that development offers important lessons about law
and rebellion in the Age of Revolution, about the Ottomans’ place in
that history, and about Ottoman state engagement with the Islamic legal
tradition.
Through this period, the state used the resources of the Islamic legal tra-

dition in order to define the empire’s sovereignty, to threaten rebellious
communities with death or enslavement, and to motivate Ottoman troops.
Those who resisted the sultan, the empire insisted, were subject to his ret-
ribution under Islamic law, even though they could never escape his sov-
ereignty under international law. This reflected a changing Ottoman
conception of sovereignty, which was in turn shaped by the empire’s geo-
political position. In earlier centuries, the Ottoman state, and its legal inter-
preters, had been content to regard sovereignty as a matter of possession:
the sultan’s sovereignty reached as far as his army and navy. Now, as
the Ottomans lost more wars than they won, they retreated to a more
abstract concept of sovereignty as a way to assert rights over territory
that they could no longer control militarily.6 In human terms, this meant
that rebellious populations were subject to enslavement, and the proceeds
of their sale could enrich the militias sent to suppress them.
Although European observers, like Strangford, were shocked by some of

the results, the Ottomans’ legal position was not so unusual. Powers such
as the United States and France resorted to a similar dual definition of sov-
ereignty: they argued that rebels were subject to attack as if they were
co-equal belligerents in a war, even though they would not recognize
those same rebels as independent or sovereign. We should therefore see
Ottoman responses to rebellion, including in the famous Serbian and
Greek revolts of the early nineteenth century, as part of a broader global
history.
At the same time, this story also helps us understand a long-standing

question in Ottoman historiography: how much did the Islamic legal

6. For later Ottoman uses of such arguments, see Davide Rodogno, Against Massacre:
Humanitarian Interventions in the Ottoman Empire, 1815–1914 (Princeton: Princeton
University Press, 2012); Gary J. Bass, Freedom’s Battle: The Origins of Humanitarian
Intervention (New York: Alfred A. Knopf, 2008); Aimee M. Genell, “The Well-Defended
Domains: Eurocentric International Law and the Making of the Ottoman Office of Legal
Counsel,” Journal of the Ottoman and Turkish Studies Association 3 (2016): 255–75;
Aimee M. Genell, “Autonomous Provinces and the Problem of ‘Semi-Sovereignty’ in
European International Law,” Journal of Balkan and Near Eastern Studies 18, no. 6
(2016): 533–49; Will Smiley, “War without War: The Battle of Navarino, the Ottoman
Empire, and the Pacific Blockade,” Journal of the History of International Law 18
(2016): 42–69; and Aimee M. Genell, “Empire by Law: Ottoman Sovereignty and the
British Occupation of Egypt, 1882–1923” (PhD diss., Columbia University, 2013).
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tradition, or sharia, constrain the Porte? Ottoman diplomats—like Canib—
certainly found it useful to claim, in the face of growing European power,
that the sharia tied their hands on one issue or another.7 Both supporters
and opponents of the sweeping Ottoman reforms of the nineteenth century,
and the autocratic sultans who imposed those reforms, appealed to Islamic
law.8 European contemporaries, too, were invested in this tension: some
believed that the sharia, and the jurists who interpreted it, malignantly con-
strained modernization. Others saw it as evidence of “Oriental despot-
ism”—or, conversely, as a restraint on the sultan that prevented
despotism.9 These debates echo down to the present: historians of the
Islamic legal tradition have suggested that it was a safeguard against
authoritarianism, one that functioned to some degree until centralizing
modern states seized control of the law and disempowered the scholars
who made it and safeguarded it.10 Baki Tezcan has even suggested that
Ottoman scholars helped provide a sort of constitution for the early modern
empire.11

The story of how the Ottomans responded to rebellions in the Age of
Revolution shows that while statesmen had some flexibility to maneuver
within the Islamic legal tradition, the process of legal interpretation could
still shape and channel their actions. The production of legal opinions helped
legitimize imperial action, but at the same time it forced statesmen to reckon
with the legality of their preferred policies. The process of interpretation
afforded the Porte several ways in which it could, in good faith, justify its

7. For another example, see Candan Badem, The Ottoman Crimean War, 1853–1856
(Boston: Brill, 2010), 358; the issue also arose in debates over apostasy: Selim Deringil,
“‘There Is No Compulsion in Religion’: On Conversion and Apostasy in the Late
Ottoman Empire: 1839–1856,” Comparative Studies in Society and History 42 (2000):
547–75.
8. See Uriel Heyd, “The Ottoman Ulema and Westernization in the Time of Selim III and

Mahmud II,” in Studies in Islamic History and Civilization (Jerusalem: Hebrew University
Press, 1961); Frederick F. Anscombe, “Islam and the Age of Ottoman Reform,” Past and
Present 208 (2010): 159–89; Baki Tezcan, The Second Ottoman Empire: Political and
Social Transformation in the Early Modern World (Cambridge: Cambridge University
Press, 2010); and Virginia H. Aksan, Ottoman Wars 1700–1870 (London: Longman, 2007).
9. Jennifer Pitts, Boundaries of the International: Law and Empire (Cambridge, MA:

Harvard University Press, 2018); Pascal Firges, “Despotic or ‘Pretty Much Just like Us’?
A French Revolutionary Diplomat’s Endeavour to De-Orientalize the Ottoman Empire”
(Leipzig: Diplomatic Representation of Christian Powers in Early Modern Istanbul,
University of Leipzig, 2011).
10. Wael B. Hallaq, The Impossible State: Islam, Politics, and Modernity’s Moral

Predicament (New York: Columbia University Press, 2013); and Noah Feldman, The Fall
and Rise of the Islamic State (Princeton: Princeton University Press, 2008).
11. Tezcan, Second Ottoman Empire.
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actions, but at the same time, the categories and logic of the tradition limited
and structured the options from which statesmen could choose.

Rebellion and Enslavement

Like any state, the Ottoman Empire faced both foreign and domestic ene-
mies throughout its history. The end of the eighteenth century and the
beginning of the nineteenth saw particularly severe outbreaks of brigand-
age and banditry, due in large part to Ottoman military policies. The
eighteenth-century Porte relied largely on irregular forces, rather than the
(once) disciplined janissaries who had once terrified Christian Europe.
These irregulars were enlisted for one campaign at a time, and paid in
cash—or sometimes left unpaid.12 Some turned to plunder in the field,
or to brigandage during and after wars, and local populations often took
up arms to resist them.13 At times the resulting unrest, coupled with
Ottoman elites’ attempts to take advantage of it, rose to the level of outright
rebellion: most famously in Serbia in 1804–16 and in Greece in 1821–30,
but also in 1769–70 in Moldavia and Wallachia, in 1770 in the Morea/
Peloponnesus, in 1788–90 in Moldavia and Wallachia again, and in
1821 in Moldavia yet again. Many, but not all, of these revolts coincided
with the Ottomans’ frequent wars against Russia.14

Ottoman soldiers, like those of many empires before them, had long sold
foreign captives into slavery, and this was an even more important source
of income as the soldiers were left underpaid.15 Both Muslims and
Christians believed it was acceptable to enslave each other, and this pro-
vided a license for Ottoman forces fighting against rival Christian empires
like Russia, Austria, and Venice. By the late eighteenth century the Porte
took captured enemy soldiers into its own custody as prisoners of war, but
civilians remained fair game for private enslavement.16 This did not apply

12. Virginia H. Aksan, “Whatever Happened to the Janissaries? Mobilization for the
1768–1774 Russo-Ottoman War,” War in History 5 (1998): 23–36; and Aksan, Ottoman
Wars.
13. Tolga U. Esmer, “A Culture of Rebellion: Networks of Violence and Competing

Discourses of Justice in the Ottoman Empire, 1790–1808” (PhD diss., University of
Chicago, 2009).
14. See generally Aksan, Ottoman Wars.
15. Rhoads Murphey, Ottoman Warfare, 1500–1700 (New Brunswick, NJ: Rutgers

University Press, 1999), 150; and Suraiya Faroqhi, The Ottoman Empire and the World
Around It (London: I. B. Tauris, 2004), 115.
16. Will Smiley, From Slaves to Prisoners of War: The Ottoman Empire, Russia, and

International Law (Oxford: Oxford University Press, 2018).
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to the residents of friendly states, with whom the Ottomans had agreements
of friendship and commerce (the famous Capitulations).17

When campaigning within Ottoman territory, matters were more com-
plex. Ottoman Muslims were immune to enslavement, although they
could be executed or punished for crimes. Christian subjects were officially
considered zimmîs (from the Arabic dhimmi), protected against enslave-
ment in exchange for paying the poll tax (Arabic jizya/Turkish cizye).
Announcing and enforcing that immunity was an important part of the
Ottoman state’s efforts to assert sovereignty.18 However, the enslavement
of zimmîs could become legal if they lost their zimmet (the status of pro-
tection; from Arabic dhimma).19

Legal Interpretation

How precisely was that protection lost? This article will argue that the
changing answers to that question illuminate the relationship between the
Ottoman state and Islamic law. But first we need to understand the legal
tradition within which the Sublime Porte operated. “Islamic law,” as
used in this article, refers to jurisprudence: the rules produced by scholars
following the Islamic legal tradition. These rulings were derived from the
Qur’an, the hadith (sayings attributed to the prophet), and reasoning based
on analogy and scholarly consensus. Within Sunni Islam, there are four
main schools of legal interpretation: the Hanafi, Hanbali, Maliki, and
Shafi’i, of which the Ottoman state preferred the Hanafis.20

The Ottomans were far from the first Muslim state to encounter ques-
tions about rebellion and enslavement. The eighth-century Islamic jurist
Muhammad Shaybānî, who was very influential in the Ottomans’ preferred
Hanafi school, discussed when disobedience allowed enslavement.
Rebellion alone was not sufficient; non-Muslims living under Muslim
rule who took over their own city but left Muslims unmolested could

17. Maurits van den Boogert, The Capitulations and the Ottoman Legal System (Leiden:
Brill, 2005).
18. See Joshua M. White, Piracy and Law in the Ottoman Mediterranean (Stanford, CA:

Stanford University Press, 2017); and Leslie Peirce, “Abduction with (Dis)Honor:
Sovereigns, Brigands, and Heroes in the Ottoman World,” Journal of Early Modern
History 15 (2011): 311–29.
19. Y. Hakan Erdem, Slavery in the Ottoman Empire and Its Demise, 1800–1909

(Basingstoke: Macmillan, 1996), 22–23.
20. For a general overview, see Wael Hallaq, An Introduction to Islamic Law (Cambridge:

Cambridge University Press, 2009); for the Ottomans and the Hanafis, see Guy Burak, The
Second Formation of Islamic Law: The Hanafi School in the Early Modern Ottoman Empire
(Cambridge: Cambridge University Press, 2015).
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not be enslaved (although they could be reconquered).21 The key issue was
whether the non-Muslims “violated their covenant and fought the
Muslims.”22 Shaybānî repeatedly associated this type of disobedience
with “going over” to the Abode of War (meaning all the lands ruled by
non-Muslims, which were presumed to be hostile). This might mean that
rebellious non-Muslims physically moved to the Abode of War, or it
could mean that they brought the Abode of War to them by taking over
Muslim territory such that “there was no Muslim population between
them and the inhabitants of the territory of war.”23 For Shaybānî, it
seems, there was little difference between non-Muslims rebelling, and
non-Muslims joining with outside enemies.
Shaybānî lived centuries before the Ottoman dynasty arose, but the

empire officially followed the same Hanafi school of jurisprudence.
Legal interpretation in the Islamic tradition was the job of scholars, who
might be funded by rulers but were not controlled by them. As a result,
some scholars have argued, Islamic law had significant autonomy from
political power, and could serve as a site of resistance to it.24 The
day-to-day work of legal interpretation was done by muftis, jurists
whose popular recognition and education entitled them to issue answers
to particular questions about law and ethics. Such answers, or fatwas,
were formally non-binding but could be very persuasive to individuals,
to the state, or even to judges. Typically a mufti, or his staff, would trans-
late an applicant’s specific question into more abstract terms, in order to
emphasize the particular legal point in question. He would then answer
with a simple “yes” or “no,” and might add more explanation or citations
to earlier authorities.25

In the Ottoman Empire, one mufti was particularly important. Early
Ottoman sultans created the office of şeyhülislâm, or chief mufti. This
scholar, appointed by the sultan, held a particularly lofty status, so much
so that he rarely cited other authorities in his opinions. Anyone could peti-
tion the şeyhülislâm for a fatwa, but the Ottoman government particularly
relied on him to legitimate state actions. Richard Repp, in a study of the

21. Majid Khadduri, The Islamic Law of Nations (Baltimore: Johns Hopkins University
Press, 2001), 219.
22. Ibid., 218–19.
23. Ibid., 219.
24. In the Ottoman context, see Tezcan, Second Ottoman Empire. More generally see

Hallaq, Impossible State; Feldman, Fall and Rise of the Islamic State; Brinkley Messick,
The Calligraphic State: Textual Domination and History in a Muslim Society (Berkeley:
University of California Press, 1996).
25. See Uriel Heyd, “Some Aspects of the Ottoman Fetva,” Bulletin of the School of

Oriental and African Studies 32 (1969): 35–56.
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office, portrayed the şeyhülislâm merely as a rubber stamp, “corrupted” and
“subordinated to the secular government.”26 More recently Abdurrahman
Atçıl’s study of the sixteenth century, while emphasizing the
şeyhülislâm’s ties to the state as the “top official in the hierarchy of scholar-
bureaucrats,” argues that the sultan did not fully control access to the juris-
tic profession, or, perhaps, to the substance of the law.27

Probably the most famous Ottoman şeyhülislâm, who served under the
even more famous Sultan Süleyman (r. 1521–66), was Ebussuud
Muhammed (d. 1574). He shaped the institution and its practices, and is
often said to have reconciled sultanic and customary law (kanun) with
the sharia. Among many other legal opinions, Ebussuud addressed the
question of non-Muslim rebellion.28 Ottoman şeyhülislâms’ fatwas typi-
cally did not cite their sources, but Ebusuud surely drew on the Hanafi tra-
dition, and perhaps on Shaybānî himself, in answering this inquiry:29

Question: Does the [sharia] permit the enslavement and buying and selling of
those zimmîs who rebelled against the Padişah of Islam, and who were sup-
pressed by his order, like other harbîs [infidel inhabitants of the Abode of
War]?

Answer: If their rebellion necessitates the abrogation of the zimmet, yes. [But]
the zimmet cannot be abrogated when they decline to pay taxes, turn out to be
thieves and robbers, or take refuge in the mountains because of the timariots’
[semi-feudal local officials] oppression . . .Unless they join the Abode of War
or make war with us, they cannot be enslaved.30

A parallel fatwa specifically noted that only if non-Muslims, as a community,
joined with the Abode of War, or were annexed by the Abode of War, would
they lose their zimmet and become subject to enslavement.31 In a sense, it was
leaving—whether in body or in spirit—that made the difference.32

26. R.C. Repp, The Müfti of Istanbul: A Study in the Development of the Ottoman
Learned Hierarchy (Atlantic Highlands, NJ: Ithaca Press, 1986), 300, 303. For a similar
but less strident view, see Colin Imber, Ebu’s-Su’ud: The Islamic Legal Tradition
(Edinburgh: Edinburgh University Press, 1997), 270. See also Heyd, “Ottoman Fetva.”
For a nuanced approach to şeyhülislâms’ engagement with maritime law, see White, Piracy.
27. Abdurrahman Atçıl, Scholars and Sultans in the Early Modern Ottoman Empire

(Cambridge: Cambridge University Press, 2017), 219, 225.
28. See Imber, Ebu’s-Su’ud.
29. Heyd, “Ottoman Fetva,” 44.
30. Erdem, Slavery, 23. The translation is his. A transcription of the original opinion is

found in M. Ertuğrul Düzdağ, ed., Şeyhülislâm Ebussuud Efendi Fetvaları Işığında 16.
Asır Türk Hayatı (Istanbul: Enderun Yayınları, 1972), 100–101.
31. Düzdağ, Ebusuud, 101.
32. This parallels the importance of crossing the “line” between the Abodes of Peace and

War for the status of property in contemporary Ottoman maritime law. See White, Piracy.
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At the same time, Ebusuud’s reasoning implied that crimes such as tax
evasion, theft, robbery, or flight, while they might merit punishment, did
not rise to the level of abrogating zimmet and thus allowing enslavement.
He made this clear in another fatwa, explaining that even banditry did not
cast communities out of the Abode of Islam. Bandits (presumptively male)
themselves, he found, were subject to different treatment than their female
and minor relatives. “It is lawful for the thieves to be killed,” but “their wi
[ves] and children would not be enslaved.”33 Criminals—even non-Muslim
ones—were to be dealt with through individualized punishment, whereas
enemies were subject to communal enslavement. This was not just a matter
of doctrine, but was also applied, for example in revolts in the Aegean in
the 1570s.34

Ebusuud’s opinion did not create a binding precedent as a common-law
judicial decision would, but it was common for other muftis to follow ear-
lier şeyhülislams’ rulings.35 But more importantly, Ebusuud’s fatwa sug-
gests how scholars understood the law, and the options available within
it, in the sixteenth century. Similarly, the seventeenth-century
şeyhülislâm Feyzullah Efendi, whose rulings were collected in an influen-
tial compendium, issued several fatwas reiterating that zimmis “broke the
pact” when they joined with the Abode of War.36 It is not clear that this
rule was applied on a large scale in the seventeenth and early eighteenth
centuries, but in 1716, the Porte did authorize the enslavement of
Moldavians and Wallachians accused of joining the Austrians during war-
time.37 From time to time, Ottoman Christians who rebelled or enlisted
with foreign pirates also seem to have been enslaved on Ottoman galleys;
they are listed in surviving record books alongside other non-Muslims cap-
tured from the Abode of War.38 The same record books, however, sepa-
rately list other zimmîs who were convicted of ordinary crimes and
sentenced to hard labor. The latter category were explicitly labeled as
still being zimmîs. The distinction shows how the Porte maintained the
boundaries between criminals, who incurred just punishment but did not

33. Düzdağ, Ebusuud, 101.
34. Richard White, The Middle Ground: Indians, Empires, and Republics in the Great

Lakes Region, 1650–1815 (Cambridge: Cambridge University Press, 1991), 39.
35. Heyd, “Ottoman Fetva,” 56. See also White, Piracy, 183–87.
36. Şeyhülislam Feyzullah Efendi, Fetâvâ-yı Feyziye, ed. Süleyman Kaya (Istanbul:

Klasik Yayınları, 2009), 127–28.
37. Viorel Panaite, The Ottoman Law of War and Peace: The Ottoman Empire and

Tribute Payers (Boulder, CO: East European Monographs, 2000), 413–14.
38. BOA, Bab-ı Defteri, Başmuhasebe Kalemi Defterleri, 1679 (1143/1-10), 1847 (1147/6),

1911 (1148/8), 2002 (1149/6-10), 2211 (1151/3-11), 2392 (1152/11); BOA, Kamil Kepeci
Defterli 5675 (1151/4-1152/10).
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forfeit the protections of zimmet, and rebels or enemies, who were outside
the Abode of War and subject to enslavement.
It seems that this distinction between criminals and enemies was the

important one for Ottoman jurists.39 Within the latter category, there was
no sharp line between “foreign” and “domestic” enemies. In either case,
the sultan faced an organized group of antagonistic non-Muslims. Whether
or not those enemies had once been under Ottoman rule, they were now in
the Abode of War, and needed to be (re)conquered. This approach fit the
broader military and legal realities of the time. In a world of empires, sover-
eignty was divided and layered, rather than monolithic and territorial in the
modern sense.40 The Ottomans and their imperial rivals—Russia, Austria,
Venice, and Persia—traded territories after every war, and in contrast to
the twentieth and twenty-first centuries, conquest was a widespread and
accepted war aim.41 If a territory was lost to rebels, then, there was little rea-
son not to consider it part of the Abode of War, temporarily lost and awaiting
re-conquest. Moreover, large-scale non-Muslim unrest in the Ottoman Empire
was most common along its borders with Christian rivals, so it was natural to
assume that rebellion and imperial warfare went together.

Weaponizing the Law of Rebellion

Thus the law stood in 1768, when the Porte launched a new war with
Russia. It went badly, and the humiliating 1774 Treaty of Küçük
Kaynarca handed Russia considerable territorial, commercial, and propa-
ganda gains. Ottoman defeats stemmed largely from the nature of the irreg-
ular troops upon whom it had to rely. The untrained, often undisciplined
forces were paid or dragooned into service and all too often went home
after military setbacks or when their meager cash salaries were in arrears.
Probably more than ever, the troops now sought plunder and slaves to
replace the lack of pay. But defeats by the Russian army made it impossible
to reach enemy soil. In the words of the chronicler Câvid, “it was difficult

39. See Paul W. Kahn, “Criminal and Enemy in the Political Imagination,” The Yale
Review 99 (2010): 148–67; drawing on Carl Schmitt, The Concept of the Political, trans.
George Schwab, expanded ed. (Chicago: University of Chicago Press, 2007).
40. Jane Burbank and Frederick Cooper, Empires in World History: Power and the

Politics of Difference (Princeton: Princeton University Press, 2011); Lauren Benton, A
Search for Sovereignty: Law and Geography in European Empires, 1400–1900
(Cambridge: Cambridge University Press, 2009); and Karen Barkey, Empire of
Difference: The Ottomans in Comparative Perspective (Cambridge: Cambridge University
Press, 2008).
41. Oona A. Hathaway and Scott J. Shapiro, The Internationalists: How a Radical Plan to

Outlaw War Remade the World (New York: Simon & Schuster, 2017).
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to take Muscovite slave girl[s],” as Russia was “a far away country,” and
well guarded.42

Poland was more accessible. The Ottomans had gone to war largely
because they felt threatened by Russian military intervention in Poland.
But now, the Porte decided that the very presence of Russian troops on
Polish soil meant that some residents of that territory had abrogated their
friendship with the Ottoman Empire. They were therefore fully subject
to enslavement as enemy residents of the Abode of War.43 The British
ambassador to Constantinople, John Murray, laid bare the Porte’s cyni-
cism: “these Excuses for entering into Poland,” he wrote, “seem to me
to be entirely groundless: but there is little Plunder for the Troops else-
where.”44 So, in the summer of 1769, an Ottoman force enslaved between
1,000 and 5,000 Poles, who were sold in the army camp for 30 piasters
each—or at a bargain, five for 50.45

Other soldiers, without authorization, turned against Christians within
the Ottoman Empire itself. The Porte condemned this illegal behavior,
and in fact executed an insubordinate officer, Kahraman Pasha, in
August 1769 partly because “he had plundered all the villages where he
passed in Ottoman Moldavia.”46

Yet the actions that cost Kahraman his life in August became official
policy by December. Moldavia was a mostly Christian principality
whose ruler was appointed by, and loyal to, the sultan. It became one
of the first battlefields of the 1768 war, and Ottoman leaders worried
that its inhabitants would aid the Russians. (They had done so half a cen-
tury earlier, when Peter the Great launched an abortive invasion of
Ottoman territory.)47 So in October 1769, the prince, nobles, priests,

42. Ahmed Câvid, Osmanlı Rus İlişkileri Tarihi: Ahmet Câvid Bey’in Müntehabâtı, ed.
Adnan Baycar (Istanbul: Yeditepe Yayınları, 2004), 292–93. For the Ottoman army, see
Aksan, “Whatever Happened.”
43. Ersin Kırca, “Başbakanlık Osmanlı Arşivi 168 Numaralı Mühimme Defteri (s.1-200)

(1183-1185/1769-1771) Transkripsiyon, Değerlendirme” (MA thesis, Marmara, 2007),
18–19; Câvid, Osmanlı Rus İlişkileri Tarihi, 313–17.
44. TNAUK, State Papers (hereafter SP), SP 97/45 #16 (3/7/1769).
45. TNAUK, SP 97/45 #16 (3/7/1769); Câvid, Osmanlı Rus İlişkileri Tarihi, 293.
46. TNAUK, SP 97/45 #21 (4/9/1769); Panaite, Ottoman Law of War and Peace, 412;

Erdem, Slavery, 26; and Virginia H. Aksan, “Manning a Black Sea Garrison in the
Eighteenth Century: Ochakov and Concepts of Mutiny and Rebellion in the Ottoman
Context,” in Mutiny and Rebellion in the Ottoman Empire, ed. Jane Hathaway (Madison:
University of Wisconsin Press, 2002), 63–72.
47. Panaite, Ottoman Law of War and Peace, 109–12. Moldavia was a tributary principal-

ity, rather than part of the Ottoman Empire proper, but its subjects were protected against
slavery by an imperial ‘ahdname, and Ottoman jurists considered Moldavians zimmîs. See
Viorel Panaite, “Wallachia and Moldavia from the Ottoman Juridical and Political
Viewpoint, 1774–1829,” in Ottoman Rule and the Balkans, 1760–1850: Conflict,
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and elders of Moldavia were sent imperial orders warning of their fami-
lies’ enslavement, among other consequences, if their people continued to
aid the Russians.48

Two months later, the chronicler Şemdanizade reports, the Porte carried
out this threat, securing a fatwa from Şeyhülislâm Said Efendi:49

[Question:] ‘If the subjects of some villages, among the tribute-paying people
in the lands of Moldavia, rebel and refuse to pay the cizye and ally with
Muscovy and attack the lands of Islam and fight against the people of
Islam, is it lawful for their lands to be attacked and for them to be enslaved?’

The answer [was] ‘It is lawful’ and accordingly, in [the month of] Sha‘ban an
imperial order was issued.50

This query seems designed to meet Ebussuud’s standards, listing rebel-
lion and alliance with a foreign enemy (alongside failure to pay the cizye,
which did not necessarily make one an enemy). Therefore Said’s opinion
followed logically from the question; whether or not the failure to pay the
cizye was legally determinative, the other factors were sufficient. Most
notably, the allegation that the Moldavians had “all[ied] with Muscovy”
clearly meant that they had joined the Abode of War.
What is intriguing, though, is that the query itself involved prior legal

interpretation, whether by the Divan (the sultan’s imperial council), the
şeyhülislâm, or his office. The question would have been prepared based
on information (and perhaps a draft question) submitted by the Divan or
high-ranking officials—even though that information might “beg the real
question.”51 This might mean that the Divan presented an unsuspecting

Transformation, Adaptation, ed. Antonis Anastasopoulos and Elias Kolovos (Rethymno:
University of Crete Press, 2007), 21–44; and Panaite, Ottoman Law of War and Peace.
48. Kırca, “168. Mühimme (I),” 109–12.
49. TNAUK, SP 97/45 #18 (18/12/1769). The names and dates in office of the

şeyhülislams are drawn from Mehmed Süreyyâ, Sicill-i Osmani, yahud Tezkire-i Meşahir-i
Osmaniye (Istanbul: Matbaa-ı Amire, 1890), IV: 766–767.
50. M. Münir Aktepe, ed., Şem’dânî-Zâde Fındıklılı Süleyman Efendi Târihi

Mür’i’t-Tevârih (Istanbul: İstanbul Üniversitesi Yayınları, 1976), IIB: 19. See also
TNAUK, SP 97/45 #18 (18/12/1769); Kırca, “168. Mühimme (I),” 193–94; İlhan Gök,
“Başbakanlık Osmanlı Arşivi 168 Numaralı Mühimme Defteri (s.200-376)(1183-1185/
1769-1771) Transkripsiyon, Değerlendirme” (MA thesis, Marmara, 2007). Similar orders
had been issued the previous month on the authority of the kadı of the imperial army,
and it is possible that the fatwa may have been issued by late November: Kırca, “168.
Mühimme (I),” 138–40, 171–72.
51. V.L. Ménage, “[Review of] Fetwa und Siyar: zur internationalrechtlichen

Gutachtenpraxis der osmanischen Şeyh ül-Islâm vom 17. bis 19. Jahrhundert unter beson-
derer Berücksichtigung des ‘Behcet ül-Fetâvâ’ by Hilmar Krüger,” Bulletin of the School of
Oriental and African Studies 43 (1980): 146; see also Heyd, “Ottoman Fetva,” 47–51.
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şeyhülislâm with a carefully manicured set of facts, or it might mean (as we
will see later) that the şeyhülislâm himself was intimately involved in
advising which facts should be presented in order to compel a certain
conclusion.52

This was not necessarily a matter of dishonesty or omission—it was
intrinsic to the form. Fatwas, by definition, answer questions of law
based on a given set of facts. But as Kim Lane Scheppele has argued in
the Anglo-American judicial context, the distinction between law and
fact is not fixed.53 Any description of the facts that is legally useful
“will contain terms invoking legal categories, which mediate between
the facts of ordinary description and legal judgments.”54 The bare, physical
facts must be “processed” to place them into legally relevant categories,
before they can be invoked as objects of further legal analysis.55 This is
precisely what the document did, as it claimed that certain Moldavians
had “rebel[led],” “all[ied] with Muscovy,” and “attack[ed]” Muslims.
After this first level of interpretation, these findings became the object
for Said’s own interpretation, moving from what the non-Muslims had
done, to what the consequences were.
Not long after the Moldavians were declared rebels, a similar order,

again justified by a fatwa, was issued for Moldavia’s sister principality
of Wallachia. Enslavement was probably not simply a logical consequence
of their rebellion, but was actually the Porte’s goal. Indeed, Şemdanizade
refers to both orders simply as “for the enslavement of the subjects of
Wallachia and Moldavia.”56 The true intent was, in the words of the
British ambassador, “to make Slaves and lay waste the Country.”57 It
seems likely that he was right: the Porte might have regretted the disorder
caused by Kahraman’s depredations earlier in the year, but it came to see
such plunder and enslavement as the lesser of two evils, once it became
clear that enslavement would both deter rebellion and provide sustenance
for the troops.
The following year, some inhabitants of the Morea/Peloponnesus

also rose against the Porte. This 1770 uprising became known as the

52. For a well-documented earlier instance of a şeyhülislâm’s personal involvement in
shaping a question to achieve a desired result, see Joshua M. White, “Fetva Diplomacy:
The Ottoman Şeyhülislam as Trans-Imperial Intermediary,” Journal of Early Modern
History 19 (2015): 213–18.
53. Kim Lane Scheppele, “Facing Facts in Legal Interpretation,” Representations 30

(1990): 42–77.
54. Ibid., 58.
55. Ibid., 58.
56. Aktepe, Mür’i’t-Tevârih, IIB: 38.
57. TNAUK, SP 97/46 #1 (3/1/1770).
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“Orlov Revolt,” because it was aided and instigated by the Russian fleet
in the Mediterranean, under Count Aleksei Orlov. The largely Albanian
forces sent to the peninsula were directed to kill the (male) inhabitants,
and to enslave “their women and children.”58 This was done, and
enslaved Greeks flowed into the markets of Thessaloniki and
Sarajevo.59

Thus the Porte had weaponized the şeyhülislam’s abstract restatement of
the Islamic law of non-Muslim rebellion. Enslavement had been a recognized
legal response to rebellion since at least the time of Ebusuud, but it was now
used on a much more frequent, large-scale basis, and for new purposes. The
declaration of rebellion was now intended and perceived not only as a way to
intimidate non-Muslim subjects, but also to facilitate military mobilization by
allowing enslavement. Legal interpretation and imperial policy turned unrest
into an opportunity, and resistance into a resource.

Honing the Weapon

In 1787, war broke out again between the Ottomans and Russians, and the
following year, the Habsburg Empire joined the Russians. Once again, the
Ottomans began to see domestic Christian outlaws as having joined with
their foreign enemies. In Bosnia, the Porte was troubled by a bandit chief-
tain named Koçu, and this may have led to orders, issued in May 1788,
declaring that the Christian inhabitants of the district of Novibazar
(Yenipazar) were in revolt, and could be enslaved if they did not submit.60

This was a conveniently timed decision, as the area became the focus of
fighting against the Habsburgs.
A similar, but better-documented incident occurred in Moldavia and

Wallachia. Ottoman forces, and those of their tributary princes, found
that despite prewar prohibitions, Moldavian peasants had enlisted in the
Russian and Habsburg armies, with some fighting as regulars and others
as guerillas.61 Ottoman archival and manuscript sources describe these
fighters, whom they bitterly blamed for defeats, as “Volunteers”

58. BOA, Cevdet Dahiliye (hereafter CDH), 9437 (1183/12/er); see also Aksan, Ottoman
Wars, 154.
59. Mark Mazower, Salonica, City of Ghosts: Christians, Muslims and Jews, 1430–1950

(London: HarperCollins, 2004), 105. See also BOA, Divan-ı Hümayun Düvel-i Ecnebiye
Evrakları (hereafter DVE) 11/26 (1189/10/15); TNAUK, SP 97/48 #19 (3/10/1772).
60. BOA, DVE 63/59 (1202/8/et).
61. BOA, Hatt-ı Hümayun (hereafter HAT) 1380/54385 (1203/3/1), 1380/54390 (1203/3/5),

1380/54429 (1203/6/19); BOA, Cevdet Hariciye (hereafter CHR) 6856 (1201/11/21); BOA,
Cevdet Zabtiye (hereafter CZB) 3204 (1201/12).
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(volonter).62 Fighting them presented the classic conundrum of counterin-
surgency. The Divan reported to Sultan Abdülhamid I (r. 1774–89) that, “it
is doubtless that if we attack them, by [them] taking refuge in Moldavia, it
will be impossible to distinguish them from the obedient subjects, and if
we do not attack them, they will lay waste the countryside.”63 As Mao
would write a century and a half later, the guerrillas were like fish, swim-
ming in a sea of the people.64

Abdülhamid and his Divan agreed that they should consult the
şeyhülislam, Hamidizade Mustafa Efendi. The sultan himself saw a parallel
with the 1770 Greek uprising, noting in the margin of a report that “in the
time of [my] late brother [Sultan Mustafa III (r. 1757–74)], the subjects of
the Morea also revolted.”65 These open-ended deliberations suggest that
the Divan was not firmly committed to seeing the Volunteers either as
criminals or rebels.
In January 1789, the Divan hardened its position—and solicited a fatwa.

A “group” (taife) of Moldavians and Wallachians, “known as Volunteers,”
had rebelled and broken the pact and joined with the Muscovites and
Austrians. Thus, the fatwa confirmed, they could be enslaved.66 Here,
again, the Volunteers were identified as enemies by affiliating them with
enemy states and the Abode of War.
It was not enough, however, for the Divan to satisfy itself that enslave-

ment was illegal. Officials felt that they also needed to convince the sul-
tan’s subjects. If the captured Volunteers were sent to the Ottoman
shipyards in Istanbul as state slaves, they might claim that they had been
enslaved illegally—since they had after all been born as protected
Ottoman subjects. Thus “a crowd of commoners,” probably meaning
non-Muslim Istanbulites, “who do not know the meaning of ‘Volunteer’

62. BOA, HAT 1380/54390 (1203/3/5), 1380/54429 (1203/6/19), 1385/54881 (est. 1205),
1397/56079 (est. 1204); Ali Osman Çınar, “Es-Seyyid Mehmed Emîn Behîc’in
Sevânihü’l-Levâyih’i ve Değerlendirmesi” (MA thesis, Marmara University, 1992), 79;
and Fikret Sarıcaoğlu, Kendi Kaleminden Bir Padişahın Portresi Sultan I. Abdülhamid
(1774-1789) (Istanbul: TATAV, 2001), 187. Some scholars and archivists have transcribed
the word as vunester or vatansız (Turkish, “without a nation/homeland”) but several archival
documents go out of their way to include Arabic diacritical marks indicating that the word is
indeed vülünter or volonter, most likely from French volontaire. Russian archival sources
also refer to Moldovanskiy Volentiry; Arkhiv Vneshnei Politikii Rossiiskoi Imperii,
Konstantinopol’skaya Missiya 90/1, 1055, 8b (7/4/1792 Old Style).
63. BOA, HAT 1379/54346 (est. 1203).
64. Mao Tse-Tung, Mao Tse-Tung on Guerrilla Warfare, trans. Samuel B. Griffith (San

Francisco: Hauraki, 2015), 61.
65. Ibid.
66. The fatwa is copied in BOA, Mühimme Defterleri (hereafter MHMd)185 #24, 5

(1203/4/24). See also BOA, HAT 1380/54410 (1203/5/25).
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will probably talk idly, saying ‘are they [the government] enslaving
[non-Muslim] Ottoman subjects?’” The Divan therefore decided to execute
a few of the leaders in the field, and to make the others row on the vessels
of the Danube flotilla, safely out of view of the Istanbul crowd. Fatwas
were again requested to confirm the legality of this decision. This was
probably not a difficult legal issue—rebels could be executed, and if a
given person could be enslaved, then surely the Porte could decide
where he would be made to work.67

Commanders in the field, however, still saw “difficulties” in the orders—
likely because it was ambiguous who was included in the “group” of
Volunteers. Discussions had focused on the combatants themselves, but
Hamidizade Mustafa, it seems, had not made clear whether his fatwa
applied to others. Here it may be that Hamidizade or the Divan preferred
not to do much first-level interpretation, simply applying the Hanafi tradi-
tion, as stated in Ebussuud’s fatwas, in order to find that only the male
combatants, not their relatives and neighbors, were subject to enslavement.
The Divan itself—apparently without a formal fatwa, but probably in

informal consultations with Hamidizade Mustafa—soon went further. By
February, they believed that “most” Moldavian men had become
Volunteers. In April, the Divan raised the stakes, reporting to the newly
enthroned Sultan Selim III (r. 1789–1807) that because “all” of the
Moldavians had rebelled, new orders had been sent out summarizing the
fatwas and allowing enslavement.68 Hamidizade Mustafa officially agreed,
and the orders eventually issued to the regional military commander, the
Serasker Hasan Pasha, allowed the enslavement of all those who “broke
the pact” (nakz-ı ahd).69

Now rebellion was defined communally, rather than individually.
Women and children, too, could be enslaved. Here, then, we see the
Divan, directly doing what we can only glimpse it having done in 1769:
using its own first-level interpretation to find that certain incidents
amounted to a legal “rebellion” by “all” of the Moldavians. This was an
important threshold to cross, as it opened up far more zimmis to enslave-
ment. That risked a wider rebellion (as Abdülhaimd had feared), but it
gave Ottoman commanders more options to motivate their troops.
Crossing this threshold did not necessarily require any new facts—it
required the Porte to describe the situation in a new way.
At about the same time, Hamidizade Mustafa issued another fatwa, giv-

ing a separate rationale for enslaving Moldavians.

67. BOA, HAT 1380/54410 (1203/5/25).
68. BOA, HAT 1380/54410 (1203/5/25), 1411/57367 (1203/8/3).
69. BOA, CAS 46926 (1203/8/el).
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[Question]: And the people of the Abode of War occupying (müstevlî) and
conquering a kingdom of the Abode of Friendship [here the term refers to
friendly territory like Moldavia and Wallachia] which is adjacent to the
Abode of War, if the infidels of the kingdom are conquered and defeated
by subjugation by the people of the Abode of War, that kingdom being sub-
ject to the Abode of War and in the administration of the Abode of War, is the
killing and enslaving of the people acceptable?

The Answer: Yes.70

The Porte applied this opinion to Moldavia, which was indeed now largely
under Russian control. Taken together with the application of the previous
fatwa, the Porte’s intention to authorize widespread enslavement in
Moldavia becomes clear.
This would have made sense militarily: as the spring of 1789 approached,

it appeared that the main imperial army would march to face the Russians,
who were advancing southward after capturing the fortress of Ochakov in
December71—meaning that the campaign would be fought in Moldavia.
As in previous fatwas, Ottoman officials had “processed” the bare facts in
Moldavia to reach preliminary legal findings, which the şeyhülislam’s
fatwa then took as the basis for a further conclusion. The result was, almost
certainly, what the Divan had wanted. Any lingering concerns about the
reactions of Christians in Istanbul to Moldavians’ enslavement had appar-
ently been overcome by military necessity.
The Porte had thus honed the law of rebellion into a weapon that could be

systematically deployed against its own non-Muslim subjects when useful.
Fatwas from various şeyhülislams had repeatedly confirmed that such activ-
ities caused the loss of zimmet, and hence enslavement. The critical question,
however, remained: who was a rebel? The Divan and şeyhülislams gave dif-
ferent answers at different points during the 1787 war, applying the label of
“rebel” sometimes to individuals, and sometimes to whole communities or
principalities. It is also significant that legal interpretation was not monopo-
lized by the state—the Divan feared that even non-Muslim subjects could
interpret the law, and could mobilize based on those interpretations.

Turning the Weapon Inward

The period between roughly 1790 and 1830 was extraordinarily violent, as
Sultans Selim III and Mahmud II attempted to gain control over both local
notables and bandits—who, as Tolga Esmer has shown, were often

70. BOA, MHMd 185 #24, 5 (1203/4/24).
71. TNAUK, FO 78/10 #12 (22/3/1789).
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intertwined. Leaders chosen to march against them could make their for-
tunes, either through victory or collusion, while troops could benefit
from plunder.72

When the bandits or rebels were non-Muslim, the law of rebellion
remained a useful legal and military weapon. But now it moved beyond
its eighteenth-century role as an adjunct to foreign wars, to become a
domestic counterinsurgency strategy in response to rebellions that had little
to do with foreign empires.
This began in Serbia. An uprising there broke out in 1804, and Selim

issued orders to suppress the rebels. He allowed the enslavement of com-
batants themselves (assumed, in the orders, to be male). The orders specif-
ically banned the enslavement of Serbian women and children.73 This
distinction echoed the Porte’s attitude toward the Volunteers in 1789, as
well as Ebussuud’s sixteenth-century fatwa: Male combatants were liable
for punishment, but women and children were not.
It is notable, however, that Ebussuud had referred to killing bandits—

something which was legal even if the bandits were zimmîs or Muslims
—rather than enslaving them. Now, the Ottomans mixed genres, speaking
the language of war (and thus enslavement) rather than of crime (and thus
execution or other punishment). Yet whether killing or enslavement was
the answer, the question was still one of individualized rebellion. The
offense and punishment might be conceived in “enemy” terms, but it
was seen as an individual matter, not a communal one.
Ottoman commanders in the field, however, wanted more. They sought to

treat entire Serbian communities as enemies, so that they could enslave
Serbian noncombatants, especially women and children. As early as March
1806, they requested the Porte to declare that the entire Serbian community
had renounced its pact of zimmet.74 Selim seems to have demurred at first,
but by early 1807, he accepted reports that the Serbs were enslaving Muslim
women and children as sufficient reason to allow their enslavement.
Declaring that the Serbs had “become Muscovites,” Selim allowed that they
were liable to enslavement. Selim likely consulted with at least one of the
şeyhülislams who held office in this period, and obtained a fatwa.75 It was prob-
ably not a coincidence that by 1807, the Ottomans had gone to war with Russia.
Thus the Serbs’ enslavement could be justified by associating them with an
enemy empire, the “Muscovites,” just as rebels had been in past wars.

72. Tolga U. Esmer, “Economies of Violence, Banditry and Governance in the Ottoman
Empire around 1800,” Past and Present 224 (2014): 163–99.
73. BOA, HAT 134/5532B (1220/12/11).
74. Ibid.
75. These were Esad (in office 1803–6), Ata Mehmed (in office 1806 and again 1806–8),

and Ömer (in office 1806).
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But this association was weaker than it had once been. Even in 1806, a
fatwa issued by the Şeyhülislam Esad omitted any reference to the Serbs
allying with Russia.76 The Porte’s language shifted further when orders
against the Serbs were renewed in 1813, and again in 1815, because the
Ottomans had now made peace with Russia.77 The Serbs were now
described as being “in” the Abode of War, but not as having joined it.
What justified their enslavement was that they had attacked and fought
with Muslims and become enemies.78 The Serbs were still associated
with the hostile non-Muslim world, but—unlike in previous decades—not
with a particular enemy state. The language even implied that they might
be their own entity in the Abode of War, not part of a foreign empire.
The implicit legal assumption that rebels had to be allied with an outside
empire, which had long marked fatwas and orders like this, was weakening.
The Porte went even further in the 1820s, as Ottoman Greeks rose up in

revolt.79 The first uprising, in Moldavia in early 1821, failed to take hold
and was quickly suppressed, but no sooner had this revolt failed than resis-
tance erupted far to the south, in the Peloponnesus. This resulted in a
decade-long war that led to Canib’s confrontation with Strangford, dis-
cussed earlier, and eventually to a clash between the Ottomans and the
Christian powers at Navarino in 1827.80

When the revolt initially erupted, Ottoman authorities were perplexed,
partly because it did not seem to be backed by Russia, even though the
insurgents had crossed into Ottoman territory from there.81 (While
Russia was sympathetic to the Greeks’ plight, Tsar Alexander I had helped
defeat Napoleon, and was now committed to a pro-monarchical, anti-
revolutionary policy—including in Greece.) The Divan could not reach a
consensus, and legal guidance did not help them. In the initial meeting,

76. Karabıçak, “Ottoman Attempts,” 334. However, is not completely analogous to others
that we have discussed, because it deals with Muslims’ duty to resist the rebels, rather than
with enslavement.
77. BOA, HAT 133/5507 (1222/1/16), 148/6243 (est. 1221), 1110/44707 (1228/6/24);

Yılmazer, Sânî-zâde, I:696.
78. Yılmazer, Sânî-zâde, I:696. See also Karabıçak, “Ottoman Attempts,” 335.
79. As Hakan Erdem argues, the Porte did not initially conceive of “Greeks” as a single

community; such national categorization became common only during and after the conflict.
Erdem, “‘Do Not Think of the Greeks.” See also Karabıçak, “Ottoman Attempts.”
80. Rodogno, Against Massacre; Erdem, “‘Do Not Think of the Greeks.” ; and Huseyin

Sukru Ilicak, “A Radical Rethinking of Empire: Ottoman State and Society during the Greek
War of Independence (1821–1826)” (PhD diss., Harvard University, 2011).
81. Philliou, Governing Ottomans, 68. For the revolt and responses, see also Rodogno,

Against Massacre; Bass, Freedom’s Battle; and Patricia Kennedy Grimsted, “Capodistrias
and a ‘New Order’ for Restoration Europe: The ‘Liberal Ideas’ of a Russian Foreign
Minister, 1814–1822,” The Journal of Modern History 40 (1968): 166–92.
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the şeyhülislam, Abdülvehhab, declined to issue a fatwa.82 He was a par-
ticularly loyal supporter and companion of Sultan Mahmud II, and later
served as ambassador to Persia. Abdülvehhab also had no sympathy for
the Greek rebels, announcing in to the sultan’s ministers in 1821 that he
would happily take up a musket and fight himself.83 So it seems unlikely
that his initial failure to issue a fatwa was a matter of insubordination. More
likely, the Divan simply could not settle on a coherent and unified military
and legal strategy. They looked to Abdülvehhab for guidance, but the law
alone could not solve the political problem.
This initial uncertainty is reflected in Ottoman administrative docu-

ments. In July 1821, after a victory in Moldavia, the Ottoman governor
of Silistria requested instructions. He reported that some of his forty-six
captives, taken in battle, had wives and children in Wallachia. Could he
send men to enslave these noncombatants?84 Mahmud II and the Divan
seemed unsure about what to do, in terms of both law and policy.
For the law, they consulted Abdülvehhab, who now did issue a fatwa. The

query began by noting that some zimmîs had broken the pact, and had joined
with other enemy non-Muslims to fight against Muslims. Then, the Divan
asked, “if this [rebellious male] infidel is taken, his enslavement is permis-
sible by the sharia, but is the enslavement of this infidel’s wife and children
who are in the Abode of Truce [i.e. Ottoman territory]85 also permissible?”
Abdülvehhab’s answer was “definitely not.”86 This followed the approach
initially taken in Wallachia in 1789, and in Serbia in 1804–6.
On policy grounds, Mahmud and the Divan may have welcomed this

answer as a form of guidance. As Hakan Erdem has shown, there were
clear reasons both for and against declaring rebellion and widening
enslavement. On the one hand, as noted, the Porte had learned over the
past half-century that allowing enslavement was a powerful military tool
for recruiting and motivating irregular forces. Erdem describes the
“Machiavellian tone” of the Divan as it discussed declaring rebellion in
order to motivate Muslims to spend their own resources in suppressing
the revolt, in return for the promise of plunder.87 On the other hand, as
early as March 1821, the Divan recognized that declaring a rebellion

82. Philliou, Governing Ottomans, 49.
83. Heyd, “Ulema and Westernization,” 79, 81.
84. BOA HAT 1157/45896 (1236/10/17).
85. “Abode of Truce” technically referred to Moldavia and Wallachia, but their inhabi-

tants were considered equivalent to zimmîs living in the Abode of Islam. See Panaite,
“Wallachia and Moldavia.”
86. BOA HAT 1292/50201 (est. 1236), 1292/50201A (est. 1236).
87. Erdem, “‘Do Not Think of the Greeks,” 69, 77, 81.
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might be a self-fulfilling prophecy, making otherwise innocent Christian
subjects fearful and angry enough to revolt.88

This was a similar, although not identical, dilemma to that which
Abdülhamid I had faced in 1788, when deciding whether to send forces
against the Volunteers. For Abdülhamid, the choice had been whether to
send forces; for Mahmud, the Ottomans’ military weakness meant that send-
ing forces at all required declaring rebellion. But that declaration might have
even worse effects. In both cases, the sultans turned to their şeyhülislams,
seeking legal solutions for military quandaries. Their requests, both formal
and informal, offered little first-level interpretation. This marked a sharp dif-
ference from requests in which the Porte clearly desired a certain result.
However, first-level interpretation soon returned, as Mahmud, like

Abdülhamid before him, found it better to widen the scope of enslavement.
Most notably, in the late summer of 1821, Abdülvehhab issued a new fatwa
that did authorize the enslavement of one particular rebel’s wife and chil-
dren.89 This again responded to a request from the governor of Silistria, but
the Ottoman chronicler Şâni-zâde indicated that officials felt that the pre-
vious fatwa issued at his request “did not include” these particular
Greeks. Doctrinally, Abdülvehhab justified his new conclusion by noting
that in this case, the woman and children had been brought along when
rebels fled to a new place and continued to fight.
However, a new political context was probably at least as important as

this factual difference: the Porte was moving toward a wider policy of
enslavement. As the rebellion went on, the Porte secured fatwas through
requests that assumed that whole communities were in revolt. As early
as the spring of 1821, the Ottomans began issuing orders, usually with
attached fatwas from Abdülvehhab, declaring that individual communities
along the Aegean coast were in revolt. These orders specifically authorized
enslavement, as did others for parts of the Peloponnesus. Over and over
again the Porte declared particular localities as being legally in revolt,
and that thus that Christian women and children living in those localities
could be enslaved. (Adult men, for their part, had less value on the slave
market and were often simply killed).90 The 1822 sack of Chios was
among the largest of these incidents, and it may have been the most visible
to Europeans, but it was far from the only one.

88. Ibid., 68–69.
89. Yılmazer, Sânî-zâde, 1290–91.
90. BOA, CAS 8523 (1236/8/er), 46911 (1237/8/et); and Yılmazer, Sânî-zâde, II: 1137,

1172, 1186,1197, 1230, 1291. Karabıçak argues that these fatwas were increasingly generic,
omitting mention of the particular locations concerned. Karabıçak, “Ottoman Attempts.”
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Asserting Sovereignty

The enslavement of the Chiotes did prompt widespread European protests,
as we saw at the beginning of this article. However, those diplomatic pro-
tests also suggest a shift in how the Porte defined rebellion and justified
enslavement: instead of emphasizing the rebels’ ties to foreign powers,
as in previous decades, the Porte’s legal strategy now relied more on
such ties’ absence. Targeted Greek communities had, of course, lost
their zimmet, but this was a result of their own actions, not of joining
with outsiders from the Abode of War. The fatwas themselves suggest
this: Abdülvehhab’s opinions on the wives and children of rebels made
only a vague reference to the offenders “joining with other infidels.”
This was probably a reference to volunteers from the Russian Empire,
who accompanied the initial rebels into Ottoman territory. Later fatwas,
and the imperial orders based on them, noted simply that Greek communi-
ties had rebelled or attacked Muslims.91 There was far less emphasis than
before on rebels directly joining with the Abode of War. This was not a
break with the Hanafî tradition—after all, Shaybānî had said that enslave-
ment followed when zimmîs “violated their covenant and fought the
Muslims,” and Ebusuud had agreed.92 But both of them, and other
Ottoman jurists, had customarily portrayed such acts as intimately associ-
ated with, and almost synonymous with, joining foreign enemies from the
Abode of War. During the Greek War of Independence, that association
was weakened, although perhaps not entirely broken.
This made sense in the context of inter-imperial politics. In previous

decades, when rebellions had overlapped with wars against Austria and
Russia, the Porte had no qualms about admitting that territories had been
lost and would have to be re-conquered (which is what would allow
enslavement). In 1789, for example, the Şehülislâm Hamidizade Mustafa
did precisely this for Moldavia already conquered by Russia. When the
Porte was already at war with a foreign empire, lost territories would
have to be re-taken anyway, whether or not the Porte admitted their loss.
So there was little harm in making that admission.
However, the power dynamics of the 1820s, and the changing conceptions

of inter-imperial law, made this position much less attractive. The Ottomans
were at peace with their neighbors and no foreign power initially backed
the Greek revolt (although the Porte suspected Russian involvement).93

91. See, for example, Yılmazer, Sânî-zâde, 1137, 1172, 1186, 1291. One such fatwa is
translated in Karabıçak, “Ottoman Attempts,” 347–48.
92. Khadduri, Islamic Law of Nations, 218–19; and Düzdağ, Ebusuud, 100–101.
93. Philliou, Governing Ottomans, 68.
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Indeed, avoiding foreign intervention was the key objective of Ottoman
diplomacy, since the Porte was unlikely to win a war against Russia,
Britain, or France. The main legal tool that the Ottomans had in forestalling
such intervention was the idea of sovereignty under contemporary notions
of international law.94 As scholars like Emer de Vattel had laid out in
eighteenth-century treatises, sovereign states did not interfere in each oth-
er’s internal relations and could not aid rebels unless the rebels could be
recognized as independent.95 Thus the Ottomans insisted that no
European power had the right to aid the Greeks if they were not at war
with the sultan. In this context, an outright Ottoman declaration that
some of the sultan’s territory had been conquered or joined the Abode
of War would have been catastrophic. What would then stop European
empires from supporting Greece, or even annexing it? Earlier Ottoman
jurists could rhetorically cast rebellious zimmîs out of the Abode of
Islam, confident that this was temporary, and that they would be recon-
quered. But Abdülvehhab lived in a different world, both politically and
legally. He could not so blithely release the Porte’s legal grip on any of
its subjects.
Thus the Reisülküttap Canib told the British Ambassador Strangford, in

the 1822 discussion that began this article, that the Porte “was an indepen-
dent Government,” with “a right to act as she pleased toward her own sub-
jects, except where Treaties interfered.” Indeed, he continued, no foreign
power—not even Russia—had ever sought to “impose upon Turkey the
general principle that she was not entitled to make slaves of her own sub-
jects whenever she chose to do so.” The Divan insisted that “[n]o one’s
interference will be tolerated in bringing [the Porte’s] own subjects back
into obedience.”96 Many European diplomats agreed: in 1821 Strangford
had said that he and other ambassadors “had no right to obtrude their opin-
ions upon the Government to which they are accredited, and with the inter-
nal concerns of which, I presume, we are not entitled to interfere,” while
the Austrian Chancellor Prince Metternich said that the Christian powers
could not “base on principles of public law the support that they would
lend to the cause of Greek independence” because “all Europe is in rela-
tions of peace with the Sultan.”97

The Porte thus had its cake and ate it too: the Greeks were subject to
enslavement because they had rejected the pact of zimmet. But they were

94. See Rodogno, Against Massacre; and Smiley, “War without War.”
95. Emer de Vattel, The Law of Nations, ed. Béla Kapossy and Richard Whatmore

(Indianapolis: Liberty Fund, 2008), 291, 649.
96. BOA, HAT 1217/47680 (est. 1243).
97. TNAUK, FO 78/98 #26 (25/4/1821); and Bass, Freedom’s Battle, 118.
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not eligible for foreign aid because their territory was still under the sul-
tan’s legitimate rule. In other words, they were outside the sultan’s sover-
eignty for the purposes of Islamic law, but still within his sovereignty for
the purposes of international law.
These claims could only be sustained simultaneously because the Porte

had de-emphasized the link between rebellion and joining the Abode of
War. Now, rebels need not necessarily have left the Abode of War to qual-
ify for enslavement. The Porte had therefore subtly shifted the nature of the
sultan’s authority over the Abode of Islam, into something more like sov-
ereignty in modern terms: it covered not just the territories he actually con-
trolled, but those that he legitimately claimed to control, and these claims
deserved recognition from other states.98

Of course, the Ottomans could not hold off intervention forever.
Eventually Britain, France, and Russia imposed a blockade and then
destroyed the Ottoman fleet in the 1827 Battle of Navarino, leading to
war between the Ottomans and Russia. In the wake of this conflict, the
Porte recognized Greek independence, on the authority of another
fatwa from Abdülvehhab.99 But the Ottomans’ defense of their legal sov-
ereignty helped hold off European involvement for 6 years, largely
because their arguments resonated in Europe and France, and Britain
feared the geopolitical consequences if they endorsed a Russian war
with the Ottomans.

Sovereignty and the Global Context

The Ottomans’ arguments may have worked in part because they were
familiar to the Europeans. As the states of the Atlantic world dealt with
uprisings in the eighteenth and nineteenth centuries, they too adopted an
approach that claimed the rights of both a sovereign and a belligerent.100

This was more than just a coincidence: such ideas echoed back and forth
across the Atlantic, from the Greek War of Independence, to the pages
of the New York Times, to a famous United States Supreme Court case
of the Civil War era that itself looked back to the Haitian Revolution.
To see this, we can begin once again in the 1820s. The British govern-

ment, like the Ottomans, also wrestled with the status of the Greek rebels,

98. See Hathaway and Shapiro, Internationalists; and Stephen Krasner, Sovereignty:
Organized Hypocrisy (Princeton: Princeton University Press, 1999).
99. Heyd, “Ulema and Westernization,” 88.
100. For this particulary way formulating the question, see Jens David Ohlin, “Acting as a

Sovereign versus Acting as a Belligerent,” in Theoretical Boundaries of Armed Conflict and
Human Rights (Cambridge: Cambridge University Press, 2016).
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although for slightly different reasons. They did not want to recognize
Greece as an independent sovereign state,101 but they also did not want
to regard the sailors of the Greek navy, who sometimes attacked merchant
ships trading with the Ottomans, as pirates. The British secretary of state
for foreign affairs solved the problem by declaring that the Greeks could
be legitimate belligerents, possessing all the rights of a state at war (includ-
ing the right to attack enemy commerce) even though they were not legit-
imately sovereign.102

Nearly 40 years later, Canning’s move echoed in the memory of the
Prussian-American legal scholar Francis Lieber. Lieber had himself briefly
fought alongside the Greeks as a philhellenic volunteer in the 1820s, before
coming the United States, where he advised Abraham Lincoln on the laws
of war and wrote a code that became the foundation of modern jus in
bello.103 In August 1861, Lieber wrote a pseudonymous letter to The
New York Times arguing that the United States should adopt the same
approach in dealing with the Confederacy. It was a “rule of international
law,” he argued, that “when an insurrection had reached a certain height
the insurgents were entitled to be treated as belligerents,” so the British
had been correct to recognize “the belligerent rights of the Greeks in
their insurrection against the Turks.”104 The Union could do the same to
the Confederacy. But, “by conceding to our adversary the character of a
belligerent, we admit nothing more than that the insurrection has reached
a certain height, and do not in any respect admit to its legitimacy.”105

The Ottomans had in a sense done the same thing when they allowed

101. Smiley, “War without War,” 54–55.
102. Harold William Vazeille Temperley, The Foreign Policy of Canning, 1822–1827:

England, the Neo-Holy Alliance and the New World (London: G. Bell and Sons, 1925),
326, 331; see also John Bew, “‘From an Umpire to a Competitor’: Castlereagh, Canning
and the Issue of Intervention in the Wake of the Napoleonic Wars,” in Humanitarian
Intervention: A History, ed. Brendan Simms and D.J.B. Trim (Cambridge: Cambridge
University Press, 2011), 131; and Bass, Freedom’s Battle, 114–15. In legal doctrine, the rec-
ognition of “insurgency” can be traced at least to the early modern era, and it may have had
earlier analogues (though probably not sources) in medieval Islamic ideas. See Stephen
C. Neff, Justice Among Nations: A History of International Law (Cambridge, MA:
Harvard University Press, 2014), 100.
103. See John Fabian Witt, Lincoln’s Code: The Laws of War in American History

(New York: Free Press, 2012).
104. York, “Question of Belligerent Rights; A Legal Investigation of the Entire Subject,”

The New York Times, August 27, 1861, https://www.nytimes.com/1861/08/27/archives/ques-
tion-of-belligerent-rights-a-legal-investigation-of-the-entire.html (accessed December 9,
2021); see also Francis Lieber and G. Norman Lieber, To Save the Country: A Lost
Treatise on Martial Law, ed. John Fabian Witt and Will Smiley (New Haven, CT: Yale
University Press, 2019), 282.
105. Lieber and Lieber, To Save the Country, 288–89.
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the enslavement of Greek women and children: they recognized (whether
or not this was justified) that the insurrection had “reached a certain height”
such that it was no longer a matter of criminal individuals, but of enemy
communities.
This view, which Stephen Neff calls a “dualistic approach,”106 became

the Union’s official theory of the war, allowing the federal government to
impose measures like a naval blockade, which was normally only legal
during a war against a sovereign nation, without recognizing the
Confederacy’s sovereignty. When Lieber wrote a code of rules for the
Union Army (a code that is the basis for much of the modern law of
war), he explicitly codified this understanding: “When humanity induces
the adoption of the rules of regular war to ward rebels . . . it does in no
way whatever imply a partial or complete acknowledgement of their gov-
ernment, if they have set up one, or of them, as an independent and sover-
eign power.”107 The United States Supreme Court upheld that theory in the
1863 Prize Cases, with Justice Robert Cooper Grier writing for the major-
ity that “[i]n internal wars, it is competent for the sovereign to exercise bel-
ligerent powers generally,”108 and “[i]t is not necessary that the
independence of the revolted province or State be acknowledged in
order to constitute it a party belligerent in a war according to the law of
nations.”109

The former statement relied partly on early modern jurists, but more
importantly on legal precedents from the Atlantic Age of Revolution.
Scholars have emphasized that unrest against centralized rule—whether
in North and South America, Haiti, or the Balkans—took many forms dur-
ing this era. Not all uprisings aimed at achieving national independence,
but many ended up there. From an international perspective, the Age of
Revolution repeatedly raised the question of the rebels deserving recogni-
tion as legitimate sovereigns (or at least, legitimate belligerents).110 This

106. Stephen C. Neff, Justice in Blue and Gray: A Legal History of the Civil War
(Cambridge, MA: Harvard University Press, 2010), 22. See also Ohlin, “Acting as a
Sovereign.”
107. “Instructions for the Government of the Armies of the United States in the Field,”

The Avalon Project, https://avalon.law.yale.edu/19th_century/lieber.asp (accessed
December 9, 2021), art. 152. See also art. 153–54; and Witt, Lincoln’s Code.
108. The Amy Warwick (The Prize Cases), 67 U.S. (2 Black) 635, 654 (1863). See also

Witt, Lincoln’s Code, 142–57.
109. The Amy Warwick, 67 U.S. at 669.
110. See Lauren Benton, “The Strange Sovereignty of the Provincia Oriental / Una

Soberanía Estraña: La Provincia Oriental En El Mundo Atlántico,” 20/10: El Mundo
Atlántico y La Modernidad Iberoamericana 1 (2012): 89–107 (translation provided by orig-
inal author); Anscombe, “Balkan Revolutionary Age”; David M. Golove and Daniel
J. Hulsebosch, “A Civilized Nation: The Early American Constitution, the Law of
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question became particularly pressing when insurgents sponsored priva-
teers (or as the empires called them, “pirates”) and the prize courts of
third parties had to adjudicate the legality of their seizures. Thus Grier par-
ticularly cited United States Supreme Court cases stemming from the
Haitian Revolution against France and Latin American wars of indepen-
dence from Spain and Portugal.111 In all such cases, he found, courts
had held that for a sovereign, or for third parties, to treat rebels as bellig-
erents under the law of war, with the right to commission privateers, did
not imply recognizing their sovereignty.
This was the legal move that the British made when dealing with Greece.

The United States did the same with Spain’s breakaway Latin American
colonies in 1819, and several decades later with its own rebellious
Southern states.112 In its own way the Sublime Porte made the same
move, interleaving its different legal commitments so as to separate rebels’
belligerency from their sovereignty.

Conclusion

By tracing this history, we can see Canib’s debate with Strangford as the
end point of a decades-long process by which the Sublime Porte had
crafted long-standing principles of the Islamic legal tradition into a
weapon. First the law was tested, then honed, then deployed ever more
widely as a counterinsurgency tool. At every step, this was done through
conscious choices by the Ottoman government, and at every step the
law was adapted to the Porte’s political needs. Nevertheless, it was both
shaped and limited by the Islamic legal tradition.
First, the declaration of draconian penalties for Christians who sided

with Russia in the 1768 War allowed enslavement and plunder to keep

Nations, and the Pursuit of International Recognition,” New York University Law Review 85
(2010): 932–1066; Jeremy Adelman, “An Age of Imperial Revolutions,” The American
Historical Review 113 (2008): 319–40; and David Armitage, “The Declaration of
Independence and International Law,” William & Mary Quarterly 59 (2002): 39–64.
111. The Santissima Trinidad, 20 U.S. 283 (1822); United States v. Palmer, 16 U.S.

(3 Wheat.) 610 (1818); and Rose v. Himely, 8 U.S. (4 Cranch.) 241 (1808). For the impor-
tance of such cases for both United States and Latin American actors, see Kevin Arlyck,
“Plaintiffs v. Privateers: Litigation and Foreign Affairs in the Federal Courts,
1816–1822,” Law and History Review 30 (2012): 248; and Benton, “Soberanía Estraña.”
112. The British went further, ultimately extending full recognition in Latin America.

Benton, “Soberanía Estraña”; and Gabriel Paquette, “The Intellectual Context of British
Diplomatic Recognition of the South American Republics, c. 1800–1830,” Journal of
Transatlantic Studies 2 (2004): 75–95.

Rebellion, Sovereignty, and Islamic Law 255

https://doi.org/10.1017/S0738248021000535 Published online by Cambridge University Press

https://doi.org/10.1017/S0738248021000535


the Ottoman army funded. As more widespread revolts, backed by Russia,
erupted in the Morea in 1770, the use of such fatwas provided a means to
mobilize irregulars to suppress these. Ottoman officials and even Sultan
Abdülhamid I recognized such fatwas and orders as a normal tool of gov-
ernance by the time war began again in 1787. The law of rebellion pro-
vided a ready solution to a new problem, that of Moldavians and
Wallachians not only rebelling, but enlisting in Russian and Austrian aux-
iliary units. As the Age of Revolution dawned, bringing with it peacetime
revolts aimed at renegotiating the relationship between the center and
peripheral populations, it was again legally useful to declare these as
being connected to foreign empires whenever plausible. When that was
not plausible, however, Ottoman interpretations could shift to turn the
law inward, making domestic unrest grounds for enslavement. In doing
so, the Porte continued to wield enslavement as a threat against would-be
rebels, while also holding out the promise of plunder to motivate disorga-
nized irregulars. But the shifting emphasis of these fatwas also adapted to
the Porte’s new arguments about sovereignty, which were tailored to for-
eign and especially European audiences. The fatwas’ new wording allowed
the Ottomans to treat rebels as wartime enemies, even while denying the
legitimacy of foreign intervention. And, finally, the fatwas allowed
Canib to claim that enslavement was not a choice; it was “enjoined” by
the supposedly inflexible Islamic legal tradition.
Yet this very history shows that in the hands of the Ottoman Divan and

şeyhülislâms, that tradition was flexible enough to accommodate a variety
of changing state goals. The Islamic legal tradition was, as Lauren Benton
and Benjamin Straumann have argued about Roman law and colonialism,
“more resource than road map.”113 All the actors involved engaged in legal
interpretation, and they shaped the law as they did so.
The Ottomans’ interpretive choices were not predetermined. For example,

by following Ebussuud’s views more strictly, the Porte could have classified
unrest more often as banditry than as war. Thus only combatants themselves,
not their families or communities, would have lost their zimmet. Or, the
Ottomans could have continued to insist that for unrest to become war, the
enemies must join the Abode of War by allying with outside enemies.
These choices turned on how one assigned facts to legal categories, and

on who was doing the assigning.114 When şeyhülislâms took the lead in

113. Lauren Benton and Benjamin Straumann, “Acquiring Empire by Law: From Roman
Doctrine to Early Modern European Practice,” Law and History Review 28 (2010): 38.
114. A contemporary analogy, although it should not be taken too far, might be found in

Noah Feldman, “Choices of Law, Choices of War,” Harvard Journal of Law & Public
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interpretation (for example, Ebussuud and, early in the Greek war,
Abdülvehhab), they seemed to prefer these more limited approaches. But
when the Divan took the lead, they were more likely to construct questions
that took for granted the elements of a real rebellion, thus removing zimmet
from whole communities. Increasingly as time went on, that was the
Porte’s preferred approach.
At the same time, the Porte did not have total freedom. Its commitments

to the Islamic legal tradition, and to supporting its orders with fatwas from
the şeyhülislâm, did impose some constraints. Ottoman statesmen were
themselves Muslims, with ethical and religious commitments to the legal
tradition—indeed, Ottoman elites customarily saw themselves as equally,
and harmoniously, committed to the din ü devlet, the “religion and
state.”115 They also had to maintain legitimacy before the Muslim popula-
tion and the Muslim scholars, of the empire. Şeyhülislâms’ fatwas, and the
facts that they were based on, would be scrutinized by several audiences.
And as legal process scholars have shown in other contexts, the need to
produce compelling legal justifications can itself be an important means
of channeling and shaping state action.116 Even if the şeyhülislâm himself
was chosen and paid by the sultan, other learned and respected jurists were
not, and they might criticize unfounded fatwas. Ottoman officers and
Muslim commoners also had to take official legal opinions seriously.
And the Porte even worried what non-Muslim subjects would think, as
we see from the Divan’s 1789 comment about the “crowd of commoners”
in Istanbul. European diplomats, too, might value the existence of fatwas
(if not their facts, reasoning, or conclusions).117 To convince all of these
audiences, as well as to satisfy their own ethical and professional concerns,
the şeyhülislam and Divan alike needed to produce convincing legal inter-
pretations, even if their political goals were clear to everyone.
Thus the authorities did not control the law, did not create it, and could

neither ignore it nor remake it from scratch. There were hard limits on the
Porte’s legal autonomy. One concrete and remarkable example of this has
been recently noted by Yusuf Karabıçak. At least once in the 1820s,
Mahmud demanded to execute all Greek Christians in Istanbul (and per-
haps outside it). However, the Şeyhülislâm Hacı Halil demurred, and did

115. See, for example, Virginia H. Aksan, “Ottoman Political Writing, 1768-1808,”
International Journal of Middle East Studies 25 (1993): 54.
116. See, for example, Harold Hongju Koh, “Transnational Legal Process,” Nebraska

Law Review 75 (1996): 181–207; and Akhil Reed Amar, “Law Story: [Review of] Hart
and Wechsler’s The Federal Courts and the Federal System,” Harvard Law Review 102
(1989): 688–720.
117. See Joshua M. White, “Fetva Diplomacy: The Ottoman Şeyhülislam as

Trans-Imperial Intermediary,” Journal of Early Modern History 19 (2015): 199–221.
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not issue a fatwa allowing this. Halil lost his position—perhaps the price of
refusal—but Mahmud still felt restrained, noting that he could not move
forward without a fatwa since “our sublime state is a Muhammedan
state” and people obeyed him as “the leader of the Muslims.”118

Mahmud demanded that a fatwa be issued to clarify the matter, and
declared that he himself would act “in accordance with God’s word and
our Prophet’s law.”119 Here the law, and Mahmud’s sense of his own
duties and legitimacy, clearly did restrain state action.
The law’s constraints are also apparent in the Porte’s differing reaction

to rebellions by subjects of different religions. When rebellion came from
non-Muslims, the Porte—as we have seen—became quite adept at arguing
that the rebels had lost their zimmet and could be enslaved. But this strategy
was simply unavailable against Muslims. In the Islamic legal tradition,
Muslims, including the sultan, could not enslave other believers under
any circumstances. Regardless of their actions, Sunni Muslims could not
join the Abode of War and become enemies; they could only be, in
essence, criminals.120 No fatwa could change this, however cleverly writ-
ten. For example, in the early 1800s, Wahhabi rebels in the Arabian
Peninsula, led by the bin Saud family (the forerunners of today’s Saudi
dynasty), resisted Ottoman power. When Ottoman Egyptian troops
defeated them in 1818, Wahhabi leaders were brought to Istanbul and exe-
cuted. But neither they nor their followers were enslaved.121 The categories
of Islamic law gave the Porte legal options against non-Muslim resistance
that were unavailable against Muslim dissidents.122

The changing use of the law of non-Muslim rebellion, then, shows both
the flexibility and the strength of Islamic law in the Ottoman Empire. It

118. Karabıçak, “Ottoman Attempts,” 352–53. The translations are Karabıçak’s. He
argues that the Porte resorted to administrative definitions to lump together Greek popula-
tions across the empire as a single rebellious group.
119. BOA, HAT 284/17078 (no date). This is from a different portion of the same docu-

ment cited by Karabıçak.
120. A Muslim who renounced the faith could incur the penalties of apostasy, including

death or imprisonment, but this was different from enslavement, both in legal doctrine and in
Ottoman practice. See Deringil, “There is no Compulsion in Religion.”
121. Yılmazer, Sânî-zâde, II: 893. For Sunni juristic approaches to Muslim rebellion

against Muslim rulers more generally, see Khaled Abou El Fadl, Rebellion and Violence
in Islamic Law (Cambridge: Cambridge University Press, 2001).
122. Persians from the Safavid Empire, who were Shi’i Muslims, and thus often regarded

as heretics or apostates by Ottoman Sunnis, were in a different situation. They were not
Ottoman rebels, but external enemies, and the Porte did sometimes solicit fatwas to justify
their enslavement during wartime. However, this was highly controversial, precisely because
it was illegal to enslave Muslims. See Erdem, Slavery, 21; and Ernest Tucker, “The Peace
Negotiations of 1736: A Conceptual Turning Point in Ottoman-Iranian Relations,” The
Turkish Studies Association Bulletin 20 (1996): 16–37.

Law and History Review, May 2022258

https://doi.org/10.1017/S0738248021000535 Published online by Cambridge University Press

https://doi.org/10.1017/S0738248021000535


offered resources that allowed the Porte to adapt new legal policies as an
age of conflicts with relatively equal imperial rivals gave way to an era
of secessionist insurgencies. At the same time, though, the Porte’s commit-
ment to the Islamic legal tradition channeled and shaped its actions in both
form and substance. This story illuminates the role of Islamic law in pre-
modern Muslim governance. But it also points to a story of continuities
with other states, both those that resisted the Age of Revolution and,
more broadly, those that base their legitimacy on the rule of law.
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