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Abstract

Prevailing wisdom suggests that sentencing guidelines may constrain judicial discretion and hinder
individualised justice; however, our cross-jurisdictional analysis indicates that they might actually better
protect these principles than unrestricted discretion. Utilising two large-scale datasets from England and
Wales, and Hong Kong, we examine sentences for burglary, assault, and drug trafficking. The results reveal a
paradox: guidelines in England and Wales contributed to greater consistency in retributive proportionality
and enhanced consideration of personal mitigating factors. Conversely, Hong Kong’s discretionary
approach resulted in inconsistent application of sentencing considerations and personal mitigating factors.
Both systems prioritised procedural efficiency, with guilty pleas markedly reducing sentences across various
offences. These findings challenge the ‘bias effect’ critique by demonstrating that well-structured guidelines
can safeguard individualised justice better than unfettered discretion can. The study offers robust empirical
evidence for institutional design in criminal justice systems.

Keywords: criminal law and criminal justice; sentencing; aggravating and mitigating factors; individualised sentencing;
England and Wales; Hong Kong

Introduction

In judicial sentencing, the core challenge of balancing consistency against individualised justice has long
fuelled debates about the merits of sentencing guidelines. However, empirical evidence comparing the
application of aggravating and mitigating factors in guideline versus non-guideline jurisdictions remains
scarce, particularly with respect to individualised justice. This study aims to fill this gap by comparing
England and Wales, where sentencing guidelines are extensively applied, and Hong Kong, a jurisdiction with
a different approach, to explore how these contrasting systems impact the pursuit of individualised justice.
Sentencing guidelines promote consistency and proportionate punishment by establishing standardised
ranges for specific offences and offender characteristics. Nowadays, sentencing guidelines across jurisdictions
are often offence-specific, with sentence determination broken into a series of discrete steps. Within these
procedures, sentencing judges are tasked with setting initial sentence starting points, considering prescribed
sentence ranges, and evaluating lists of aggravating and mitigating factors. Overall, sentencing guidelines aim
to minimise unwarranted disparities in sentencing and promote transparency in judicial decision-making.!
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The pursuit of legal consistency emphasises the principle of formal equality, asserting that similar
cases should be treated alike to ensure predictability. Conversely, individualised justice prioritises
substantive fairness, advocating for judicial discretion to tailor outcomes to the specific circumstances
and the defendants involved in each case.”> However, a criticism of structured sentencing guidelines
relates to what has been termed the bias effect,> whereby the inclusion of sentencing factors constrains
judges’ capacity to consider all pertinent case characteristics. Sentencing guidelines set out factors that
judges should consider. Despite this, they do not encompass all pertinent considerations because there is
no normative consensus on which factors are relevant to sentencing.* In the absence of such guidelines,
judges possess the discretion to evaluate and weigh a broad spectrum of factors. With the implemen-
tation of sentencing guidelines, sentence outcomes may therefore become biased, as the guidelines could
limit judges’ ability to consider factors they might otherwise have taken into account if granted broader
discretion.” This limitation may impede sentencing judges’ ability to deliver individualised punishments,
thereby diverting sentences from the most equitable or personalised outcomes.

The criticisms articulated are consistent with those expressed by scholars and judges who oppose a
dual-tiered system of sentencing guidelines. In a dual-tiered framework, judges initially establish a
starting point for sentencing based on various factors, including the defendant’s culpability and the harm
inflicted. Subsequently, the starting point is adjusted upwards or downwards in consideration of
aggravating and mitigating factors. It has been argued that judges may not adequately attend to the
individualisation of sentences within such structures, as they are likely to prioritise only a limited
selection of sentencing factors.® Put differently, judges may fail to perceive each defendant as an
individual, instead categorising them as stereotypes or generic offenders.”

The concerns regarding the bias effect underscore a broader debate on sentencing guidelines,
particularly in jurisdictions like Hong Kong, where such guidelines are the exception.® Subsequently,
this raises questions about the role of judicial discretion and the pursuit of individualised justice. The
prevailing opinion in these jurisdictions is that sentencing guidelines are overly prescriptive;’ while some
guidelines exist for specific offences, such as drug trafficking,'? for other crimes, such as assault, there
remains considerable variability in the particulars of each case. Therefore, it has been argued that
preserving judicial discretion is essential in assessing sentencing factors on a case-by-case basis, ensuring
the achievement of individualised justice.!' When considering aggravating and mitigating factors,
individualised justice requires looking beyond just the severity of the crime or the defendant’s guilt.
There is particular emphasis on carefully weighing personal mitigating factors related to the defendant’s
background or circumstances, rather than focusing solely on the offence itself. Such personal mitigating
factors include: the defendant’s remorse, character, young age indicating a lack of maturity, the
defendant’s physical/mental health, and determination to address their behaviour.!> Judges are
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empowered with the opportunity and discretion to evaluate all factors presented by both the prosecution
and the defence in an individualised system.

The existing body of literature on sentencing focuses on the uniformity of sentencing outcomes' as
well as the deviations from established sentencing guidelines by judges.'* In addition to delineating
prescribed sentence ranges, such as durations of imprisonment for specific categories of criminal
offences, an often-overlooked aspect of sentencing guidelines is their provision of guidance regarding
the factors to be emphasised by judges. One prominent example is the United States Federal Sentencing
Guidelines, which employs a two-dimensional grid system that emphasises two sentencing factors: the
severity of the crime and the offender’s prior criminal record.’® In England and Wales, sentencing
guidelines are provided for most common offences, offering a step-by-step methodology that directs
judges towards appropriate sentencing outcomes.'® The English guidelines feature non-exhaustive lists
of aggravating and mitigating factors for judges to consider relevant to various crimes. Although the
listed factors are described as non-exhaustive, they underscore the significant considerations acknow-
ledged by the Sentencing Council. When sentencing, judges thoroughly evaluate these factors and may
increase or reduce the severity of the sentence.

Moreover, the extant literature on sentencing primarily emphasises jurisdictions that implement
sentencing guidelines, with limited research allocated to those that do not utilise such guidelines.'”
Comparative studies examining the distinctions between guideline and non-guideline systems are even
rarer. The present study examines how aggravating and mitigating factors affect sentencing for the three
specific crimes of burglary, assault, and drug trafficking in both England and Wales, and Hong Kong. The
selection of these three crimes is warranted, as each type of crime possesses its own set of unique aggravating
and mitigating factors. For instance, the harm inflicted upon victims is pertinent to assault cases but not to
drug trafficking, where an identifiable victim exists in the former situation but is absent in the latter.

As mentioned, in England and Wales, there are established sentencing guidelines for most offences,
including the three crimes designated for this study. Conversely, with regard to Hong Kong, aside from a
baseline sentence starting point of three years’ imprisonment for domestic burglary and two and a half
years’ imprisonment for commercial burglary established by Hong Kong’s appellate court, no additional
guidance exists for the offence of burglary in this jurisdiction.'® Similarly, there are no sentencing
guidelines for assault in Hong Kong. An exception arises in drug trafficking, where sentencing guidelines,
commonly referred to as drug tariffs, are present in Hong Kong, akin to those in England and Wales.'?
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The selection of these three crimes thus facilitates a comparison between offences for which detailed
sentencing guidelines are available in one jurisdiction (England and Wales) and unavailable in another
(Hong Kong), alongside an offence where such guidelines exist in both jurisdictions. This enables a
comprehensive analysis of sentencing factors for different types of crimes, both with and without
established sentencing guidelines in these two comparable jurisdictions. Even after the People’s Republic
of China (PRC) resumed the exercise of sovereignty over Hong Kong in 1997, the territory has retained
its English-style legal system, established during the colonial era.?® This will be discussed in more detail in
the subsequent section below.

The critical examination of aggravating and mitigating factors remains relatively underexplored,
despite the significance of these factors in sentencing practices.?' To empirically investigate the impact of
sentencing guidelines and the pursuit of individualised justice, we employed a comparative analysis of
criminal cases in England and Wales, and Hong Kong. The present research addresses the criticisms
directed towards sentencing guidelines based on the bias effect.?> Through this study, a paradox is
revealed, where the rejection of sentencing guidelines to preserve individualised sentencing may
inadvertently undermine the very individualised outcomes that are sought to be preserved.

1. Sentencing guidelines in England and Wales

The sentencing guidelines in England and Wales follow a methodical, step-by-step process that the
courts must adhere to.?* Section 59 of the Sentencing Code 2020 states that the court must comply with
the pertinent sentencing guidelines. For example, consider the crime of burglary. First, the sentencing
judge must ascertain the offence category by evaluating the defendant’s culpability and the resulting
harm. Culpability is classified into three scaled categories: high culpability, medium culpability, and
lower culpability. Similarly, harm is categorised into three levels: the most severe (category 1), medium
(category 2), and least severe (category 3). Aggravating and mitigating factors are also pertinent in this
initial step, as they influence the determination of culpability and harm. Such factors may include the
extent of planning or organisation, the employment of tools for the burglary, and the financial loss
incurred by the victim. Following the establishment of the category in the first step, the judge will
determine a corresponding starting point for the sentence in the second step. This second step outlines a
non-exhaustive list of aggravating and mitigating factors within the sentencing guidelines. Judges are
expected to employ these factors to evaluate whether there should be an upward or downward
adjustment of the previously calculated sentence. Currently, the sentencing guidelines for domestic
burglary delineate three statutory aggravating factors, alongside an additional 11 aggravating factors,
culminating in a total of 14 aggravating factors. Moreover, a list of 13 mitigating factors is also provided.
The online version of the sentencing guidelines further includes a detailed description of these various
factors, accessible via a drop-down menu. In the following steps, the judge is tasked with considering any
potential reductions in the sentence for the defendant’s cooperation with the prosecution and for the
defendant’s guilty pleas.”*

The rationale behind such structured sentencing guidelines is to attain consistency in sentencing
outcomes. The prevalent definition of consistency suggests that ‘like cases should be treated alike’; however,
this definition may be regarded as overly simplistic.>> Other scholars have interpreted consistency as the
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direct antithesis of disparity.’® Harris articulately contends that consistency in sentencing encompasses

not only the uniformity of the sentence outcome but also the process by which the sentence is
determined.”” As a result, this implies that the procedural mechanisms leading to the derivation of
the sentence hold equal significance. The sentencing guidelines in England and Wales address this by
offering comprehensive step-by-step guidance on how judges can arrive at the final sentence. Further-
more, the Sentencing Council for England and Wales asserts that the sentencing guidelines in England
and Wales integrate both methodologies:

Consistency of approach in sentencing can be defined as applying a consistent method to the
sentencing process, whereas consistency in outcome focuses on the result of the sentencing process.
Consistency of approach takes into consideration differences in offences and offenders and allows
for judicial discretion which should lead to more consistent (although not identical) outcomes.”®

Furthermore, Harris asserts that consistency in sentencing necessitates the application of appropriate
sentences in accordance with established sentencing principles.>” In the context of England and Wales,
retribution is one of the primary purposes of sentencing.’” Retribution is grounded in the principle of
proportionality in sentencing, which entails evaluating the offender’s culpability and the harm inflicted,
to ensure that the sentence is proportional to the seriousness of the offence committed.’! Given that the
English sentencing guidelines begin with assessments of culpability and harm, Harris notes that:
‘Sentencers in England and Wales are given their powers and duties at sentencing in the context of a
principally retributive scheme.”®> Although retribution appears to be an essential purpose of sentencing,
it is obviously not the sole aim. Other purposes of sentencing include reducing crime, reforming and
rehabilitating offenders, protecting the public, and securing reparation from offenders.’* As previously
discussed, the sentencing guidelines in England and Wales enumerate a list of aggravating and mitigating
factors, which require judges to consider the individual backgrounds of defendants when determining
sentence outcomes. However, the sentencing guidelines do not attribute any specific weight to these
aggravating and mitigating factors.** The extent to which the list of aggravating and mitigating factors
influences the final sentence, if at all, is the prerogative of the sentencing judges.

However, proponents of the bias effect contend that the structured methodology offered by senten-
cing guidelines is excessively prescriptive, thereby restricting the individualisation of sentencing.®®
Additionally, commentators have noted that consistency in sentencing and individualised sentencing
reside at opposite ends of the sentencing spectrum.”® In various other common law jurisdictions, there
exists a hesitance to implement sentencing guidelines for criminal offences, accompanied by a prevailing
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belief that judges should be accorded broad discretion to consider all relevant facts of the case, including
both the specifics of the crime and the background of the defendant, devoid of the constraints imposed by
sentencing guidelines.’”

2. Sentencing in Hong Kong

One such common law jurisdiction that embraces this framework of individualised sentencing is Hong
Kong. The city was subjected to colonial governance by the UK for over a century, spanning from the late
1800s until the 1990s. Following the resumption of the exercise of sovereignty by the PRC in 1997, Hong
Kong became a special administrative region of the PRC, and its legal system operates under the principle
known as ‘one country, two systems’. Therefore, despite being under the jurisdiction of the PRC, Hong Kong
maintains a distinct legal system compared to the remainder of the country. The English-style legal system,
inherited from the colonial period, remains in force in contemporary Hong Kong.*® For instance, Hong
Kong continues to uphold its common law system and can refer to precedents from England and Wales and
other common law jurisdictions.*” The court system in Hong Kong bears a strong resemblance to that of
England and Wales. The legal profession in Hong Kong, encompassing judges and lawyers, operates in a
manner that is virtually identical to their practice before 1997 and parallels that of their English counterparts.
However, a significant difference between Hong Kong and England and Wales lies in the absence of a
Sentencing Council in Hong Kong; there are no established sentencing guidelines for most criminal offences.
In instances where sentencing guidelines exist, they are imposed by the appellate courts in Hong Kong,
typically by the Hong Kong Court of Appeal, the second highest court within the jurisdiction.

The appellate court in Hong Kong has historically demonstrated a reluctance to establish sentencing
guidelines for the majority of criminal offences. The rationale behind such a position lies in the numerous
variables that pertain to the nature of diverse crimes and the surrounding circumstances, thereby rendering
the issuance of sentencing guidelines impractical for many offences.*” An exception to this general rule is
drug trafficking in Hong Kong, formerly known as trafficking in dangerous drugs. The sentencing
guidelines for drug trafficking, commonly referred to as drug tariffs, consist of a two-dimensional table
based on sentencing bands, where a range in the weight of drugs trafficked (measured in grams)
corresponds to a specific range of imprisonment. Different types of dangerous drugs are assigned respective
tariffs. For instance, for trafficking in heroin, the tariffs are as follows in Table 1.*!

Evidently, the most critical factors are the type of drug and the total weight of the drugs. In
determining the starting point of the sentence for drug trafficking, judges would consider the role of
the defendant, namely their culpability.*?

Another critical factor pertinent to sentencing that warrants emphasis is the aspect of guilty pleas. In
this regard, Hong Kong possesses established sentencing guidelines that govern guilty pleas, akin to those
of England and Wales. In England and Wales, there exists a distinct sentencing guideline specifically for
the reduction of sentence due to guilty pleas.*> The Hong Kong Court of Appeal has adhered to the
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Table 1. Heroin tariffs in Hong Kong

Weight range (grams) Imprisonment term

Up to 10 2-5years

10-50 5-8 years

50-200 8-12 years

200-500 12-16 years

500-1,500 16-20 years

1,500-5,000 20-24 years
5,000-15,000 24-27 years
15,000-30,000 27-30 years

Over 30,000 At the judge’s discretion

methodology delineated in England and Wales in late 2016, whereby the earlier a defendant enters a
guilty plea, the more substantial the reduction on the sentence is likely to be.** Mirroring the practices in
England and Wales, if the defendant pleads guilty at the earliest possible opportunity in Hong Kong, it is
highly probable that this will culminate in a one-third reduction of the sentence.*

Considering that there is a lack of sentencing guidelines applicable to the majority of offences in Hong
Kong, there is no pre-defined list of aggravating and mitigating factors to be considered by judges. Even
in instances where such tariffs exist, such as in drug trafficking, the jurisdiction still contrasts with the
guidelines observed in England and Wales. There are, of course, aggravating and mitigating factors that
are commonly raised by either prosecutors or defence lawyers, such as the criminal history of the
defendant.*® However, prosecutors and defence lawyers may present any aggravating or mitigating
factors, whether about the crime itself or about the defendant, for consideration by the judges. The
potential impact of the presented sentencing factors on the final sentence remains a separate question,
and this inquiry constitutes the primary focus of this study.

3. Methodology

The data used in this study includes cases of burglary, assault, and drug trafficking, sourced from two
primary sources: the Crown Court Sentencing Survey (CCSS), conducted by the Sentencing Council for
England and Wales between October 2010 and March 2015, and data from the Hong Kong Legal
Reference System, which encompasses case entries from both the District Court and High Court from
2017 to 2020. In the case of the CCSS data, the sentencing judge responsible for the trial outcome
completed a paper-based survey. This survey included various demographic variables, aggravating and
mitigating factors, the sentence outcomes, and whether the defendant entered a guilty plea at the first
opportunity. While the survey is comprehensive, some variables were recorded as ranges rather than
specific numerical values. For example, the sentencing severity variable ranges from noncustodial
sentences/Suspended Sentence Orders (SSOs) to low severity (less than 12 months’ imprisonment),
medium-low severity (12-18 months’ imprisonment), medium-high severity (18 months—four years’
imprisonment), and high severity (more than four years’ imprisonment). Additionally, ages were

**KK Cheng The Timing of Guilty Pleas: Lessons from Common Law Jurisdictions (Cambridge: Cambridge University Press,
2023) ch 2.

45See HKSAR v Ngo Van Nam; HKSAR v Abdou Maikido Abdoulkarim [2016] 5 HKLRD 1; [2016] HKCA 397.

463 Ri and KK Cheng ‘Criminal record and sentencing: a comparative perspective between England and Wales and Hong
Kong’ (2024) 92 Journal of Criminal Justice 102193.
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categorised into groups: 18-24, 25-34, 35-44, 45-54, and 55+. Due to structural changes in the CCSS
survey and alterations in coding during 2012-2013, the last fully completed year of data, 2014, was
selected for this study. These changes included updates to demographic data and significant rephrasing
of questions, which would complicate the alignment and comparison across multiple years of data.

The dataset from Hong Kong consists of cases from the Hong Kong District Court and High Court
spanning the years 2017 to 2020. Although the timeframes for the CCSS and Hong Kong datasets do not
align precisely, they remain more comparable, as Hong Kong commenced adopting the policy of
sentence reduction for guilty pleas in late 2016, following the sentencing guidelines set by England
and Wales.*” Consequently, had the Hong Kong dataset included cases predating 2016, comparability
would not have been feasible due to the disparities in the guilty plea mechanisms; most critically, the
absence of a structured guilty plea sentence reduction would have significantly affected the framework of
the present study. Additionally, relying solely on 2014 data for comparative analysis would have proven
inadequate due to the substantially smaller number of cases available. This situation arises from Hong
Kong’s relatively smaller size compared to England and Wales; thus, a compilation of four years’ worth of
data was undertaken to address this discrepancy.

The Hong Kong District Court functions as the intermediate criminal court, with a maximum sentencing
limit of seven years’ imprisonment. Cases deemed more serious are escalated from the magistrates’ court to
the District Court, where a single judge conducts all trials without the presence of a jury. The next level of
jurisdiction in Hong Kong, the High Court, adjudicates the most severe criminal cases. Trials are presided
over by a judge and jury, and the court has no limitations on its sentencing authority, which allows for the
imposition of maximum sentences. Following the abolition of the death penalty, the maximum sentence is
life imprisonment, subject to statutory provisions.*® Both courts were chosen for inclusion in the Hong
Kong data due to their resemblance to the sentencing jurisdiction of the English Crown Court.

In the context of the Hong Kong cases, each case was methodically sourced and coded from the
‘Reasons for Sentence’, accessible within the Hong Kong Judiciary’s Legal Reference System. The
‘Reasons for Sentence’ comprises a collection of documents provided by sentencing judges that detail,
in written form, the rationale behind their sentencing decisions for each case. Each ‘Reasons for Sentence’
about burglary, assault, and drug trafficking during the study period was meticulously examined, and the
pertinent variables were manually recorded in a spreadsheet. The information includes the type of crime,
the defendant’s background, the aggravating and mitigating factors presented by both the prosecution
and the defence, which factors the judge explicitly stated were considered, along with the resulting
sentence for the defendant. In contrast to the CCSS data, the precise sentence length in months and the
exact ages of the defendants, represented in numerical values, were coded rather than using ranges as
specified in the CCSS. Given the presence of precise numerical values instead of ranges, linear regressions
were implemented for statistical analyses of the Hong Kong data.

As both datasets encompass various classifications of assault offences, we ultimately determined
the types of offences that would be most comparable to one another. The chosen offences from
England and Wales include common assault, affray, section 18 (wounding with intent to cause
grievous bodily harm), section 20 (wounding or inflicting grievous bodily harm), and section 47
(assault occasioning actual bodily harm). Likewise, the offences listed in the Hong Kong dataset
comprise common assault, wounding with intent, wounding, and assault occasioning actual bodily
harm. Burglary was coded according to whether it was committed on domestic or non-domestic
premises in Hong Kong. Regarding drug trafficking, the CCSS data extracted only possession with
intent to supply to ensure comparability with the Hong Kong dataset, which included solely drug
trafficking offences. It was imperative to restrict the offence type to drug trafficking exclusively, as the
sentencing guidelines in Hong Kong (tariffs) pertain solely to drug trafficking offences and not other
drug offences, such as drug possession.

*’Cheng, above n 44.
“8Lo et al, above n 20.
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During the sentencing process, both prosecutors and defence lawyers are responsible for respectively
presenting relevant aggravating and mitigating factors to the sentencing judge. As a result, some of these
factors are ultimately dismissed by the judge for various reasons, such as being considered irrelevant to
the case. For this study, we focus solely on what the sentencing judges actually take into account during
the process. Therefore, it is important to distinguish between sentencing factors that were raised but not
considered and those that were raised and also acknowledged by the judges. In the CCSS, all recorded
aggravating and mitigating factors are those that judges have considered. Of course, whether these
considered factors influence the final sentence is another matter and one which this study aims to assess.
In Hong Kong, the ‘Reasons for Sentence’ include information about aggravating and mitigating factors
raised by prosecutors and defence lawyers, and the judges explicitly note which factors they have
considered in each case. As an indirect result, variables such as ‘premeditation’ or ‘no premeditation’
may not be included in all cases, even if these variables appear mutually exclusive. For example, a defence
lawyer might argue that there was no premeditation as a mitigating factor, and whether it is ultimately
considered varies depending on the judge. This does not automatically mean there was premeditation by
the defendant in the same case. This is why we decided to list certain factors separately in our subsequent
analyses, even if they seem dichotomous. This discrepancy is the main reason why the total percentage of
sentencing factors may not total 100%.

The two extensive datasets, which encompass three distinct categories of crimes across two compar-
able jurisdictions — one with sentencing guidelines and the other largely without —enable this study to
empirically investigate the critiques against sentencing guidelines and the advocacy for individualised
justice levied by the bias effect. Given the criticisms of the bias effect and the criteria of consistency set out
above, the following research questions are asked:

R1: Would there be a more consistent approach to sentencing for offences governed by sentencing
guidelines, particularly with respect to the purposes of sentencing? Specifically, do the sentences
imposed for crimes subject to sentencing guidelines adequately reflect the purpose of retribution,
while those for crimes not governed by sentencing guidelines do not?

R2: Would there be an increased emphasis on personal mitigating factors in relation to crimes that
lack sentencing guidelines, thereby demonstrating a preference for individualised justice?

R3: What impact, if any, do guilty pleas have on sentence outcomes for the three crimes across both
jurisdictions?

4. Results

Table 2 displays the descriptive statistics of the CCSS data concerning burglary cases. Sentencing severity
was predominantly categorised as medium-high (18 months—4 years” imprisonment; 39.3%), whereas
domestic burglary constituted the majority of offences (74.6%). Key aggravating factors included victim
presence during the offence (33.4%) and group or gang membership (27.4%). Remorse (19.6%) and the
absence of violence or threats (16.2%) were the most frequently observed mitigating factors. Other
personal mitigating factors include determination/demonstration to address addiction/behaviour
(8.7%) and age/lack of maturity affecting responsibility (5.8%). Notably, 58.7% of offenders entered a
guilty plea at the earliest opportunity. Demographically, the perpetrators were overwhelmingly male
(95.4%) and primarily aged between 25 and 34 years (37.5%).

Table 3 presents the descriptive statistics of the CCSS data pertaining to assault cases. Non-custodial
sentences or SSOs were identified as the most prevalent outcomes, accounting for 51.1%. Offences
against the person under section 47 (38.6%) and section 20 (22.5%) comprised the majority of cases. In
many cases, there was the threatened or actual use of weapons (41.9%), sustained or repeated assaults
(27.0%), and ongoing victim impact (24.1%). Remorse, observed in 35.1% of cases, and the absence of
prior convictions, noted in 24.2%, were other predominant mitigating factors. Other personal mitigating
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Sentencing severity N / Frequency Percentage
Noncustodial/SSO 1,732 25.3%
Low severity (<12 months) 1,295 18.9%
Medium-low severity (12-18 months) 741 10.8%
Medium-high severity (18 months—4 years) 2,690 39.3%
High severity (4+ years) 380 5.6%
Offence type

Domestic burglary 5,099 74.6%
Non-domestic burglary 1,395 20.4%
Aggravated burglary 172 2.5%
Other burglary 172 2.5%
Aggravating factors

Increased culpability

Deliberately targeted 1,862 27.2%
Significant degree of planning 1,513 22.1%
Equipped for burglary 1,342 19.6%
Member of group or gang 1,877 27.4%
Increased harm

Theft of/damage to property causing significant degree of loss 1,664 24.3%
Soiling/ransacking/vandalism of property 786 11.5%
Victim on/returns to premises while offender present 2,284 33.4%
Significant physical/psychological injury or trauma 614 9.0%
Other

Committed on bail 402 5.9%
Child at home/returns 370 5.4%
Committed at night 1,890 27.6%
Offender was under influence of alcohol/drugs 1,067 15.6%
Failure to comply with current court orders 691 10.1%
On licence 797 11.7%
TIC’s 396 5.8%
Mitigating factors

Decreased culpability

Offence committed on impulse/limited intrusion 631 9.2%

(Continued)
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Table 2. Continued

Sentencing severity N / Frequency Percentage

Decreased harm

No physical/psychological injury or trauma 826 12.1%
No violence used/threatened and a weapon not produced 1,107 16.2%
Nothing stolen or of very low value 938 13.7%
Limited damage/disturbance to property 1,007 14.7%
Other

Subordinate role in group or gang 357 5.2%
No previous relevant convictions 543 7.9%
Remorse 1,337 19.6%
Determination/demonstration to address addiction/behaviour 594 8.7%
Age/lack of maturity affecting responsibility 396 5.8%

Guilty plea at first opportunity

Yes 4,014 58.7%
No 1,440 21.1%
Demographics

Age groups

18-24 2,224 32.5%
25-34 2,562 37.5%
35-44 1,536 22.5%
45-54 450 6.6%
55+ 66 1.0%
Gender

Male 6,522 95.4%
Female 316 4.6%
Total 6,838 100%

factors include the good character and past exemplary conduct of the defendant (14.8%), determination/
demonstration to address addiction/behaviour (8.5%), and age/lack of maturity affecting responsibility
(7.1%). Demographically, offenders were predominantly male (91.7%), with the highest representation
within the 18-24 age group (37.0%). Additionally, a guilty plea at the first opportunity was recorded
in 47.9% of cases.

Table 4 presents the descriptive statistics of the CCSS data concerning drug trafficking cases
(possession with intent to supply). Non-custodial sentences or SSOs emerged as the most prevalent
outcome at 49.0%. Offences related to cannabis represented the largest proportion at 48.1%, followed by
cocaine at 26.5%. Most offenders were assessed as having a ‘Significant Role’ in operations, accounting
for 56.4%, with offences predominantly involving ‘Category 3’ harm at 59.6%. Key mitigating factors
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Table 3. CCSS assault descriptives

Sentencing severity N / Frequency Percentage
Noncustodial/SSO 5,666 51.1%
Low severity (<12 months) 2,255 20.3%
Medium-low severity (12-18 months) 1,010 9.1%
Medium-high severity (18 months—4 years) 1,433 12.9%
High severity (4+ years) 723 6.5%

Offence type

Common assault 1,223 11.0%
Affray 2,112 19.0%
s18 977 8.8%
s 20 2,496 22.5%
S 47 4,279 38.6%

Aggravating factors

Increased culpability

Significant degree of premeditation 848 7.6%
Threatened/actual use of weapon/equivalent 4,647 41.9%
Targeting of vulnerable victim(s) 787 7.1%
Leading role in group or gang 567 5.1%

Increased harm

Injury/fear of injury which is serious in context of the offence 2,505 22.6%
Victim particularly vulnerable 1,470 13.3%
Sustained or repeated assault on same person 2,989 27.0%
Other

Ongoing effect on victim 2,674 24.1%
Offence against those in public sector/service to public 554 5.0%
Presence of others 2,566 23.1%
Offender was under the influence of alcohol/drugs 2,755 24.8%
Previous violence/threats 623 5.6%
Mitigating factors

Decreased culpability

Greater degree of provocation 690 6.2%

Lack of premeditation 1,870 16.9%

Decreased harm

Injury/fear of injury which is less serious in context of the offence 1,358 12.2%

(Continued)
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Table 3. Continued

Sentencing severity N / Frequency Percentage
Other

No previous relevant convictions 2,678 24.2%
Single blow 1,757 15.8%
Remorse 3,893 35.1%
Good character/exemplary conduct 1,640 14.8%
Determination/demonstration to address addiction/behaviour 942 8.5%
Isolated incident 1,768 15.9%
Age/lack of maturity affecting responsibility 787 7.1%

Guilty plea at first opportunity

Yes 5,311 47.9%
No 2,960 26.7%
Demographics

Age groups

18-24 4,107 37.0%
25-34 3,948 35.6%
35-44 1,839 16.6%
45-54 925 8.3%
55+ 268 2.4%
Gender

Male 10,171 91.7%
Female 916 8.3%
Total 11,087 100%

included the absence of prior relevant convictions (34.3%), the presence of remorse (28.4%), the
defendant’s good character and exemplary conduct (15.5%), and the determination to address addiction
and behaviour (14.3%). Notably, 78.6% of offenders entered a guilty plea at the earliest opportunity.
Demographically, the offenders were predominantly male (91.1%) and most frequently aged between 25
and 34 years (36.2%).

Table 5 turns attention to our Hong Kong data, specifically the descriptive statistics of our Hong Kong
data regarding burglary cases. The mean sentence duration was 26.70 months. Key aggravating factors
included participation in a joint syndicate (32.1%) and recidivism (31.2%). Mitigating circumstances
were less prevalent, with opportunistic character (13.5%) and property recovery (6.2%) being most
common. Indeed, there are not many mitigating factors that were considered by judges in Hong Kong,
with personal mitigating factors such as remorse, good character, and age/lack of maturity notably
absent. A notably high proportion of offenders entered a guilty plea (94.5%). Demographically,
defendants were overwhelmingly male (94.4%) with a mean age of 39.54 years.

Table 6 presents the descriptive statistics of the Hong Kong data concerning assault cases. There is a
high custodial sentencing rate (82.7%), with a mean sentence duration of 35.56 months. Offences were
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Table 4. CCSS drug trafficking descriptives

Sentencing severity N / Frequency Percentage
Noncustodial/SSO 1,540 49.0%
Low severity (< 12 months) 366 11.6%
Medium-low severity (12-18 months) 153 4.9%
Medium-high severity (18 months—4 years) 850 27.0%
High severity (4+ years) 235 7.5%
Drug type

Cannabis 1,513 48.1%
Cocaine 833 26.5%
Heroin 479 15.2%
Other Class A 95 3.0%
Other Class B 177 5.6%
Other Class C 47 1.5%
Culpability

Leading role 50 1.6%
Significant role 1,774 56.4%
Lesser role 648 20.6%

Harm (weight)

1 34 1.1%
2 233 7.4%
3 1,873 59.6%
4 314 10.0%

Aggravating factors

High purity or high potential yield 348 11.1%

Level of profit element 276 8.8%

Mitigating factors

Lack of sophistication as to nature of concealment 387 12.3%
Involvement due to pressure/intimidation/coercion 277 8.8%
Isolated incident 320 10.2%
No previous relevant convictions 1,078 34.3%
Offender’s vulnerability exploited 213 6.8%
Remorse 893 28.4%
Good character/exemplary conduct 486 15.5%
Determination/demonstration to address addiction/behaviour 451 14.3%

(Continued)
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Table 4. Continued

Sentencing severity N / Frequency Percentage
Age/lack of maturity affecting responsibility 285 9.1%
Sole/primary carer for dependent relatives 179 5.7%
Offender addicted to same drug 547 17.4%

Guilty plea at first opportunity

Yes 2,470 78.6%

No 674 21.4%

Demographics

Age groups

18-24 1,018 32.4%
25-34 1137 36.2%
35-44 575 18.3%
45-54 332 10.6%
55+ 82 2.6%
Gender

Male 2,863 91.1%
Female 281 8.9%
Total 3144 100%

predominantly classified as ‘wounding with intent’ (72.3%). Key aggravating factors included the use of
lethal weapons (50.5%) and participation in a joint syndicate (33.6%). The most common mitigating
circumstance was the absence of serious victim injury (25.5%). Some personal mitigating factors were
considered by judges, including good character (13.2%) and the defendant’s physical/mental health
(9.5%). A significant majority of defendants pleaded guilty (73.2%). Demographically, offenders were
overwhelmingly male (88.2%) with a mean age of 38.37 years.

Table 7 displays the descriptive statistics of drug trafficking cases in Hong Kong, showing a mean
custodial duration of 86.32 months. There were virtually no cases that resulted in a non-custodial
sentence, indicating that overall, Hong Kong takes a harsher sentencing approach towards drug
trafficking compared with England and Wales. Cocaine (43.1%) and methamphetamines (28.6%) consti-
tuted the primary narcotics involved. The mean total narcotic weight seized was 1,541.97 grams. Key
aggravating factors included trafficking multiple drug types (21.9%), recidivism (19.9%), and international/
cross-border elements (18.2%). The most prevalent mitigating circumstance was offender self-consumption
(23.7%). A notably high proportion of defendants entered guilty pleas (89.2%). Demographically, offenders
were predominantly male (84.4%) with a mean age of 34.83 years.

Attention is directed next towards the regression analyses of the potential effects of various factors on
sentence severity for the three distinct crimes. Instead of detailing each jurisdiction individually, the
results will be presented by crime type: first for England and Wales, and subsequently for Hong Kong, to
facilitate easier comparison. All the regressions met the necessary statistical assumptions, and no issues
of multicollinearity were detected. Tables 8 and 9 present the analyses for burglary in England and Wales,
followed by Hong Kong. As can be seen in Table 8, all factors pertaining to increased culpability and
increased harm significantly correlated with sentence severity. Likewise, numerous factors indicating
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Table 5. HK burglary descriptives

N/ Frequency Percentage Mean
Sentence duration (months) 26.70
Domestic burglaries 317 37.6%
Nondomestic burglaries 526 62.4%
Aggravating factors
Burglary spree 61 7.2%
Professional burglary 116 13.8%
Breach of trust 52 6.2%
Came to HK to specifically commit crime 47 5.6%
Committed shortly after prison release/last conviction 43 5.1%
Recidivism 263 31.2%
Premeditation 126 14.9%
Participation in a joint syndicate 271 32.1%
F8 holder 46 5.5%
Significant value of lost property 81 9.6%
Committed on bail 46 5.5%
Mitigating factors
Property recovery 52 6.2%
Opportunistic character 114 13.5%
No Premeditation 48 5.7%
Low value of stolen property 42 5.0%
Compensation 55 6.5%
No previous relevant convictions 45 5.3%
Guilty plea
Pleaded guilty 797 94.5%
Did not plead guilty 46 5.5%
Demographics
Age 39.54
Gender
Male 796 94.4%
Female 41 4.9%

N 843 100%
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Table 6. HK assault descriptives

N/ Frequency Percentage Mean
Custodial imprisonment 182 82.7%
Non-custodial sentences 38 17.3%
Sentence duration (months) 35.56
Offence type
Common assault 17 7.7%
Assault occasioning actual bodily harm 16 7.3%
Wounding 28 12.7%
Wounding with intent 159 72.3%
Aggravating factors
Mastermind/significant role 11 5.0%
Premeditation 46 20.9%
Participation in a joint syndicate 74 33.6%
Impact on victim that is serious in context of the offence 62 28.2%
Victim was manipulated/particularly vulnerable 49 22.3%
Use of lethal weapon 111 50.5%
Malicious intent 13 5.9%
Recidivism 20 9.1%
Mitigating factors
Victim provoked/initiated 18 8.2%
Age/lack of maturity affecting responsibility 18 8.2%
No premeditation 28 12.7%
Absence of serious victim injury 56 25.5%
Defendant’s physical/mental health 21 9.5%
Good character/exemplary conduct 29 13.2%
Self-admission/Voluntary surrender 11 5.0%
No previous relevant convictions 41 18.6%
Compensation 12 5.5%
Guilty plea
Pleaded guilty 161 73.2%
Did not plead guilty 55 25.0%
Demographics
Age 38.37

(Continued)
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N/ Frequency Percentage Mean
Gender
Male 194 88.2%
Female 23 10.5%
N 220 100%

Table 7. HK drug trafficking descriptives

N/ Frequency Percentage Mean
Sentence duration (months) 86.32
Primary narcotic
Cocaine 656 43.1%
Heroin 179 11.8%
Ice/Methamphetamines 436 28.6%
Ketamine (including all types) 193 12.7%
Other drugs” 58 3.8%
Total Narcotic Weight (Grams) 1541.97
Aggravating factors
Recidivism 303 19.9%
F8 holder 87 5.7%
Trafficking multiple drug types 333 21.9%
International or cross-border elements 277 18.2%
Mitigating factors
Self-consumption 361 23.7%
No previous relevant convictions 167 11.0%
Age/lack of maturity affecting responsibility 116 7.6%
Assistance to authorities 122 8.0%
Participation in Father Wotherspoon’s anti-drug campaign 76 5.0%
Guilty plea
Pleaded guilty 1358 89.2%
Did not plead guilty 161 10.6%
Demographics
Age 34.83

(Continued)
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Table 7. Continued

N/ Frequency Percentage Mean
Gender
Male 1285 84.4%
Female 220 14.5%
N 1,522 100%

* Not all percentages add up to 100% due to missing data.
# Other drugs include Cannabis (both herbal and resin), GBL, and MDMA.

Table 8. CCSS burglary ordinal regression

B (SE)

Sentence length

Offence type (reference = domestic burglary)

Non-domestic burglary

—1.413(0.073)***

Aggravated burglary

4.976(0.266)***

Other burglary —0.357(0.190)
Aggravating factors

Increased culpability

Deliberately targeted 0.550(0.066)***

Significant degree of planning

0.572(0.075)***

Equipped for burglary

0.332(0.074)***

Member of group or gang

0.297(0.068)***

Increased harm

Theft of/damage to property causing significant degree of loss

0.622(0.068)***

Soiling/ransacking/vandalism of property

0.512(0.088)***

Victim on/returns to premises while offender present

0.816(0.066)***

Significant physical/psychological injury or trauma

0.913(0.106)***

Other

Committed on bail

0.258(0.110)*

Child at home/returns

0.363(0.126)**

Committed at night 0.085(0.065)
Offender was under influence of alcohol/drugs 0.004(0.074)
Failure to comply with current court orders 0.244(0.084)**

On licence

0.994(0.085)***

TIC’s

1.379(0.118)***

(Continued)
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B (SE)

Sentence length

Mitigating factors

Decreased culpability

Offence committed on impulse/limited intrusion

—0.675(0.098)***

Decreased harm

No physical/psychological injury or trauma

-0.306(0.113)**

No violence used/threatened and a weapon not produced

~0.014(0.100)

Nothing stolen or of very low value

—0.506(0.084)***

Limited damage/disturbance to property

~0.282(0.090)**

Other

Subordinate role in group or gang

—-1.000(0.136)***

No previous relevant convictions

—1.752(0.117)***

35

Remorse —0.447(0.071)***
Determination/demonstration to address addiction/behaviour —1.267(0.101)***
Age/lack of maturity affecting responsibility —-0.396(0.126)**
Guilty plea at first opportunity —0.183(0.062)**
Demographics

Age (reference = 18-24)

25-34 0.489(0.068)***
35-44 0.754(0.079)***
45-54 0.684(0.121)***
55+ 0.919(0.295)**
Gender (reference = Female) 0.809(0.140)***
N 5449

Nagelkerke Pseudo R* 0.465

*p <0.05; ** p < 0.01; *** p < 0.001
Brant Test: HO: Parallel Regression Assumption holds

decreased culpability and decreased harm were associated with reduced sentence severity. This evidence
supports the notion that English judges adhere to the sentencing principle of retribution in their sentencing
decisions. Personal mitigating factors were also found to be significant, with determination/demonstration
to address addiction/behaviour and age/lack of maturity affecting the responsibility associated with lesser
sentence severity. Defendants who pleaded guilty at the first opportunity were likewise associated with
lesser sentence severity.

Table 9 presents the regression results for burglary cases in Hong Kong. There is evidence suggesting
that increased culpability influences sentencing outcomes, with defendants identified as being on a
burglary spree or who came to Hong Kong specifically to commit a crime being associated with longer
sentences. However, other culpability-related variables, such as being classified by judges as professional
burglars or the crime being premeditated, did not exhibit statistical significance. Concerning harm, the
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Table 9. HK burglary linear regression

/3 (SE)

Sentence length

Domestic or Nondomestic (Reference = Domestic)

—0.182(0.010)***

Aggravating factors

Burglary spree

0.214(0.018)***

Professional burglary

0.040(0.015)

Breach of trust

0.049(0.020)

Came to HK to specifically commit crime

0.115(0.021)***

Committed shortly after prison release/last conviction —0.004(0.022)
Recidivism 0.202(0.011)***
Premeditation 0.000(0.015)
Participation in a joint syndicate 0.073(0.011)*
F8 holder —0.068(0.020)*

Significant value of lost property

0.113(0.016)***

Committed on bail 0.057(0.021)
Mitigating factors
Property recovery -0.015(0.019)

Opportunistic character

—0.211(0.014)***

No premeditation —0.009(0.021)
Low value of stolen property -0.070(0.022)*
Compensation —0.069(0.019)*

No previous relevant convictions

-0.191(0.021)***

Guilty plea —0.157(0.020)***
Demographics

Age —0.064(0.000)*
Gender (reference = Female) 0.019(0.022)
N 787

R? 0.341

* < 0.05; ** p <0.01; *** p < 0.001

low value of stolen property showed slight significance, correlating with more lenient sentencing,
whereas the significant value of lost property was associated with longer sentence length. As previously
noted, judges in Hong Kong did not consider personal mitigating factors in burglary cases to the same
extent as their English counterparts. Nonetheless, defendants who pleaded guilty were significantly more
likely to receive shorter sentences.

Tables 10 and 11 present the regression results concerning sentence severity for the CCSS and Hong
Kong assault cases, respectively. As demonstrated in Table 10, all factors that heightened culpability and
harm were significantly correlated with more severe sentences for assault cases in England and Wales.
Conversely, factors that diminished culpability and harm were significantly associated with less severe
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B (SE)

Sentence length

Offence type (reference = s 18)

Common assault

—7.506(0.200)***

Affray

—7.329(0.190)***

s20

~5.723(0.180)***

s 47

—7.102(0.183)***

Aggravating factors

Increased culpability

Significant degree of premeditation

0.472(0.091)***

Threatened/actual use of weapon/equivalent

0.783(0.051)***

Targeting of vulnerable victim(s)

0.526(0.092)***

Leading role in group or gang

0.293(0.104)**

Increased harm

Injury/fear of injury which is serious in context of the offence

0.623(0.059)***

Victim particularly vulnerable

0.607(0.072)***

Sustained or repeated assault on same person

0.652(0.058)***

Other

Ongoing effect on victim

0.687(0.058)***

Offence against those in public sector/service to public

0.403(0.096)***

Presence of others

0.213(0.056)***

Failure to comply with current court orders

0.527(0.084)***

Offender was under the influence of alcohol/drugs

0.276(0.055)***

Previous violence/threats

0.469(0.096)***

Mitigating factors

Decreased culpability

Greater degree of provocation

~0.960(0.127)***

Lack of premeditation

—0.500(0.074)***

Decreased harm

Injury/fear of injury which is less serious in context of the offence

—0.374(0.082)***

Other

No previous relevant convictions

—0.905(0.074)***

Single blow

—0.369(0.078)***

Remorse

—0.548(0.058)***

Good character/exemplary conduct

~1.020(0.101)***

(Continued)
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Table 10. Continued

B (SE) Sentence length
Determination/demonstration to address addiction/behaviour —1.024(0.100)***
Isolated incident —0.614(0.089)***
Age/lack of maturity affecting responsibility —0.385(0.108)***
Guilty plea at first opportunity —0.142(0.049)**

Demographics

Age (reference = 18-24)

25-34 0.060(0.057)
35-44 ~0.096(0.073)
45-54 —0.133(0.095)
55+ —-0.602(0.190)**
Gender (reference = Female) 0.731(0.101)***
N 8271
Nagelkerke Pseudo R? 0.592

*p <0.05; ** p <0.01; *** p < 0.001
Brant Test: HO: Parallel Regression Assumption holds

sentences. Similar to burglary cases, this indicates that judges in England and Wales adhere to the principle
of retribution when sentencing assault cases. Regarding personal mitigating factors, the following were also
found to be significant: remorse; good character or exemplary conduct; determination or demonstration to
address addiction or behavioural issues; and age or lack of maturity impacting responsibility, all of which
exhibited significant negative correlations with sentence severity. Furthermore, defendants who pleaded
guilty at the first opportunity were associated with reduced sentence severity.

Table 11 illustrates the results for assault cases in Hong Kong. A Heckman two-step procedure was
employed to account for the existence of non-custodial sentences. Regarding the likelihood of receiving a
custodial sentence, it was unexpectedly observed that variables related to culpability and harm did not
attain statistical significance; factors such as the defendant being the mastermind or playing a significant
role in the crime, the crime being premeditated, and the impact on the victim were not statistically
significant. Personal mitigating factors, namely the defendant’s physical and mental health and age/lack
of maturity, were found to be significant in determining whether to impose a custodial sentence, but not
in determining the length of the sentence. However, a guilty plea was significantly negatively associated
with the likelihood of a custodial sentence. Similarly, with respect to sentence length, factors related to
culpability and harm were not significant. The same applies to personal mitigating factors, which did not
demonstrate statistical significance. Notably, the factor of a guilty plea stood out as significantly and
negatively correlated with sentence length.

Tables 12 and 13 present the results on drug trafficking offences. Table 12 displays the regression
outcomes concerning sentence severity for drug trafficking in England and Wales. Factors related to
increased culpability, such as the defendant playing a leading role, and increased harm based on drug
type and weight (with category 1 representing the highest drug weights and category 4 the lowest), were
found to be associated with sentence severity. Personal mitigating factors, including remorse, good
character/exemplary conduct, determination/demonstration to address addiction/behaviour, and the
defendant being the sole/primary carer for dependent relatives, were all found to have a negative
correlation with sentence severity. Defendants who pleaded guilty at the first opportunity were found
to be significantly more likely to receive a lighter sentence.
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P (SE) Custodial Sentence length
Offence type (reference = Wounding with intent)
Common assault —2.561(0.716)*** —0.095(0.199)

Assault occasioning actual bodily harm

—1.138(0.661)

—0.480(0.091)***

Wounding ~1.339(0.566)* ~0.136(0.078)
Aggravating factors

Mastermind/significant role 0.524(1.003) 0.003(0.098)
Premeditation 0.840(0.570) —0.038(0.059)
Participation in a joint syndicate 0.136(0.494) 0.027(0.052)
Impact on victim that is serious in context of the offence 0.188(0.440) 0.044(0.048)

Victim was manipulated/vulnerable —0.099(0.424) 0.129(0.053)*
Use of lethal weapon —0.104(0.406) 0.050(0.047)
Malicious intent —1.316(0.785) 0.134(0.096)
Recidivism 0.747(0.693) —0.004(0.070)
Mitigating factors

Victim provoked/initiated —0.295(0.614) —0.142(0.088)
Age/lack of maturity affecting responsibility —3.030(0.742)*** 0.263(0.201)
No premeditation 0.508(0.540) 0.022(0.064)
Absence of serious victim injury —0.108(0.424) —0.053(0.049)

Defendant’s physical/mental health

~2.135(0.633)***

-0.087(0.125)

Good character/exemplary conduct 0.699(0.620) —0.064(0.065)
Self-admission/voluntary surrender —0.692(0.904) —0.137(0.104)
No previous relevant convictions —0.696(0.438) —0.114(0.065)

Compensation

1.081(1.030)

~0.129(0.101)

Guilty plea ~1.102(0.555)* —0.123(0.054)*
Demographics

Age 0.011(0.013) -0.003(0.002)*
Gender (reference = Female) 0.022(0.531) 0.007(0.069)
N 201 169

R? 0.406 0.406
Inverse Mills Ratio —0.172(0.207)

*p < 0.05; ** p <0.0L; *** p <0.001
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Finally, Table 13 delineates the regression results pertaining to drug trafficking cases in Hong Kong.
Given that there were virtually no cases resulting in non-custodial sentences, the analysis concentrates on
sentence length as a measure of sentencing severity. When assessed by drug type and drug weight in
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Table 12. CCSS drug trafficking ordinal regression

B (SE)

Sentence length

Drug type (reference = Cannabis)

Cocaine 4.294(0.156)***
Heroin 4.766(0.184)***
Other Class A 3.343(0.315)***
Other Class B 0.384(0.212)
Other Class C —0.504(0.483)

Culpability (reference = Leading role)

Significant role

—2.064(0.378)***

Minor role

—4.129(0.402)***

Harm (Weight) (reference = 1)

2

—3.490(0.552)***

3

5.878(0.550)***

4

—7.583(0.582)***

Aggravating factors

High purity or high potential yield

0.802(0.153)***

Level of profit element

0.870(0.162)***

Mitigating Factors

Lack of sophistication as to nature of concealment

—0.403(0.174)*

Involvement due to pressure/intimidation/coercion

0.310(0.186)

Isolated incident

—0.703(0.196)***

No previous relevant convictions

~0.551(0.117)***

Offender’s vulnerability exploited

-0.539(0.223)*

Remorse

~0.327(0.131)*

Good character/exemplary conduct

—0.885(0.165)***

Determination/demonstration to address addiction/behaviour

~1.364(0.172)***

Age/lack of maturity affecting responsibility

—0.343(0.196)

Sole/primary carer for dependent relatives

—0.799(0.269)**

Offender addicted to same drug

~0.385(0.137)**

Guilty plea at first opportunity

~0.635(0.115)***

Demographics

Age (reference = 18-24)

25-34

0.265(0.125)*

35-44

0.399(0.151)**

(Continued)



Table 12. Continued

Legal Studies

41

B (SE) Sentence length
45-54 0.103(0.182)
55+ ~1.015(0.384)**

Gender (reference = Female)

1.097(0.234)***

N

2371

Nagelkerke Pseudo R?

0.676

*p < 0.05;**p < 0.01; *** p < 0.001
Brant Test: HO: Parallel Regression Assumption holds

Table 13. HK drug trafficking linear regression model

B (SE)

Sentence length

Primary narcotic (reference = Cocaine)

Heroin

~0.060(0.022)*

Ice/Methamphetamines

0.157(0.016)***

Ketamine (including all types)

-0.051(0.020)*

Other drugs”

—0.181(0.037)***

Total Narcotic Weight

0.223(0.000)***

Aggravating factors

Recidivism

0.005(0.016)

F8 holder

0.017(0.028)

International or cross-border elements

0.309(0.018)***

Trafficking multiple drug types

~0.055(0.015)*

Mitigating factors

Self-consumption

~0.247(0.015)***

No previous relevant convictions

~0.038(0.022)

Age/lack of maturity affecting responsibility

~0.105(0.026)***

Assistance to authorities

0.066(0.024)**

Participation in Father Wotherspoon’s anti-drug campaign

0.087(0.031)***

Guilty Plea —0.243(0.020)***
Demographics

Age —0.002(0.001)
Gender (reference = Female) 0.012(0.018)
N 1423

R? 0.420

*p < 0.05**p < 0.01; *** p <0.001

#Other drugs include Cannabis (both herbal and resin), GBL, and MDMA.
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accordance with Hong Kong’s sentencing guidelines, the variables regarding harm were determined to be
statistically significant. When compared to cocaine, which served as the reference drug type, substances
deemed less harmful, such as ketamine and other drugs, including cannabis, exhibited a negative
correlation with sentence length. The total narcotic drug weight demonstrated a positive correlation
with sentence duration, highlighting the significance of drug quantity in sentencing outcomes within
drug trafficking cases. It is perhaps unsurprising that the type of drugs and the weight of drugs, which
represent harm, were found to be significant, given that Hong Kong’s drug tariffs (sentencing guidelines)
primarily emphasise these two factors. Factors potentially indicative of culpability, such as an inter-
national or cross-border element, which suggests higher levels of planning, and self-consumption, were
found to be significant, with the former associated with longer sentences and the latter with shorter ones.
Notably, few personal mitigating factors were considered by Hong Kong judges in drug trafficking cases.
The sole personal mitigating factor found to significantly correlate with reduced sentence length was
age/lack of maturity affecting responsibility. Additionally, a defendant’s guilty plea was again signifi-
cantly associated with shorter sentences.

Overall, the analyses indicate that in England and Wales, the presence of step-by-step sentencing
guidelines and prescribed (though non-exhaustive) aggravating and mitigating factors is associated with
a significant relationship between sentence severity and both culpability and harm-related factors. This
pattern reflects a closer adherence to retributive principles (R1). Similarly, personal mitigating factors
were also found to correlate with sentencing outcomes, suggesting that structured guidelines can, in
practice, allow for greater emphasis on individualised justice (R2).

Conversely, in Hong Kong, the influence of culpability and harm factors varied by offence. While some
were significant in burglary, they were not consistently associated with sentencing outcomes in assault cases.
For drug trafficking, however, where sentencing guidelines explicitly require consideration of drug type and
weight — indicators of harm — the results align more closely with retributive aims (R1). Furthermore, unlike
England and Wales, none of the Hong Kong offences studied operate under a prescribed list of aggravating
and mitigating factors. In line with this structural difference, judicial consideration of personal mitigating
factors in Hong Kong was markedly less pronounced than in England and Wales, a result that contrasts with
the bias effect critique (R2). Notably, across both jurisdictions and all offence types, guilty pleas emerged as a
significant factor in sentencing outcomes (R3).

5. Discussion

The empirical findings of this study challenge the central premise of the ‘bias effect’ critique, that
sentencing guidelines inherently compromise individualised justice by constraining judicial discretion.
Our cross-jurisdictional analysis reveals a more complex reality: while England and Wales’ structured
guidelines produced greater adherence to retributive principles and greater engagement with personal
mitigation, Hong Kong’s discretionary approach to non-guideline offences yielded inconsistent appli-
cation of sentencing factors and less emphasis on the defendant’s personal mitigating circumstances.
Furthermore, both systems prioritised efficiency through sentence reductions for guilty pleas. These
outcomes are examined through three key dimensions corresponding to our research questions.

The findings of our study strongly confirm that sentencing guidelines in England and Wales
effectively promote consistency through retributive proportionality, thereby supporting R1. For guide-
line offences (burglary, assault, drug trafficking), all variables related to offender culpability and crime
harm showed statistically significant effects on sentence severity in England and Wales. This systematic
approach, where higher culpability factors (eg premeditation, weapon use) and harm factors (eg victim
trauma, drug quantity) consistently resulted in harsher sentences, validates the structured nature of the
English sentencing guidelines for retributive justice. In contrast, in Hong Kong’s burglary and assault
cases, judicial consideration of culpability and harm was notably inconsistent. In cases of burglary, only
certain factors in relation to harm, namely the value of the stolen property, exhibited statistical
significance, while key elements relating to culpability, such as premeditation, yielded mixed results.
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Regarding assault cases, the findings were particularly noteworthy, as factors associated with culpability
and harm did not demonstrate statistical significance. It is challenging to identify a justification for the
notion that culpability and harm should not influence the determination of sentences. Where harm, and
to a lesser degree, culpability were reflected in sentence outcomes, it could be observed in cases of drug
trafficking, where Hong Kong’s drug tariffs emphasise harm (measured by drug type and weight) as the
primary factors for judges. Our findings, therefore, align with concerns regarding individualised justice
systems, revealing inconsistencies in their application and a discernible departure from principled
sentencing.*’ This fundamental difference between the two jurisdictions highlights that consistency in
applying retributive principles is likely closely tied to the presence of formal guideline frameworks.

On the other hand, the advantage of an individualised sentencing approach is to supposedly sacrifice
consistency in favour of more personalised consideration of sentences. In contrast to theoretical
predictions regarding the bias effect, the analysis of burglary and assault cases in Hong Kong’s
discretionary system revealed that personal mitigating factors were accorded less weight than the
criticism would anticipate. In Hong Kong’s burglary cases, judicial considerations tend to accord limited
consideration to mitigating factors such as the defendant’s remorse, character, and rehabilitative efforts.
Additionally, only the defendant’s health and youthfulness partially influenced the outcome of assault
cases in determining custodial sentences, but not sentence length. This contrasts with the approach in
England and Wales, where guidelines direct sentencing judges to consider personal mitigation through
the non-exhaustive lists. Remorse was consistently associated with reduced sentences for burglary, and
factors such as ‘determination to address behaviour’ were consistently correlated with lesser sentence
severity across all three crimes. Notably, the jurisdiction that promotes judicial discretion, namely Hong
Kong, tended in practice to place less emphasis on the individuality of defendants. In contrast, the
guideline system in England and Wales more consistently incorporated individualised factors into
sentencing decisions. The results are consistent with findings from a previous English Crown Court
study, which found that identifying aggravating and mitigating factors in sentencing guidelines leads
judges to consider more of these factors, thereby promoting individualised justice, rather than relying
solely on submissions from the prosecution and defence, as is the case in Hong Kong.*°

The results paradoxically indicate that when judges are granted greater discretion to consider all
mitigating factors presented to them, they do not necessarily do so. Conversely, when a list of aggravating
and mitigating factors is provided, even if non-exhaustive, judges tend to give these factors greater
consideration, thereby more significantly influencing sentencing outcomes. Our findings challenge the
criticisms associated with the bias effect against sentencing guidelines. The absence of sentencing
guidelines did not facilitate more individualised consideration of personal mitigating factors. In Hong
Kong, either judges initially did not take numerous personal mitigating factors into account, or, even
when they were considered, they had a negligible impact on sentencing outcomes. Surprisingly, R2 is
answered in the negative.

Both jurisdictions demonstrated a pronounced institutional emphasis on procedural efficiency over
individualised considerations. Guilty pleas consistently resulted in significant reductions in sentence
length across all crime categories, even in cases where other mitigating factors were overlooked. After all,
guilty pleas are regarded as a reward for defendants who save the court’s time and resources.”! In England
and Wales, early pleas were associated with reduced sentence outcomes for all three crimes. Hong Kong
also showed pronounced effects: guilty pleas are likely to result in shorter sentences in burglary, assault,
and drug trafficking cases. This consistency underscores the crucial role of guilty pleas in the sentencing
process, thereby yielding an unequivocal response to R3: guilty pleas are significant. A possible reason for
this situation is the existence of distinct sentencing guidelines governing sentence reductions for guilty

“*9M Bagaric ‘Sentencing: from vagueness to arbitrariness: the need to abolish the stain that is the instinctive synthesis’ (2015)
38 The University of New South Wales Law Journal 76.

TV Roberts et al ‘Individualisation at sentencing: the effects of guidelines and “preferred” numbers’ (2018) 2 Criminal Law
Review 123.

*ICheng, above n 44.
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pleas in England and Wales, and Hong Kong.’? Consequently, judges in both jurisdictions are likely to
consider whether the defendant pleaded guilty and to apply the prescribed sentence reductions
applicable to their jurisdiction.”® The findings in response to R3 further elucidate the intriguing results
observed in response to R2. It appears that the presence of sentencing guidelines that direct judges’
attention toward specific mitigating factors increases the likelihood that these factors will be considered
and subsequently influence the sentencing outcome.

The drawback of overreliance on guilty pleas may distort the retributive foundation of sentencing by
decoupling the severity of the sentence from the seriousness of the crime and the defendant’s culpability.
In both jurisdictions, the maximum reduction in sentence is capped at one-third. The 2017 English
sentencing guidelines for sentence reductions in relation to guilty pleas reduced the recommended
reduction from one-third to a maximum of one-third.”* Instead, sentence outcomes become dependent
on the defendant’s choice to plead guilty or not, rather than on an assessment of crime seriousness, the
harm caused, and any personal mitigating circumstances. This may create what scholars have referred to
as a ‘trial penalty’, where defendants exercising their right to trial who are ultimately convicted face
disproportionately severe sentences compared to similarly situated defendants who plead guilty.”®
Consequently, such sentence reductions institutionalise a sentencing regime that prioritises the effi-
ciency of the criminal justice system over the principled calibration of sentencing, possibly comprom-
ising individualised justice and proportionality in sentencing. It is therefore not only the quantum of
punishment that changes with guilty pleas, but also its nature, as sentence reductions are regarded as a
reward for the defendant for saving the courts’ time and resources. The disparity in sentences resulting
from guilty plea reductions does not necessarily reflect the seriousness of the offence and other
sentencing principles.”®

While this study provides novel insights into both guideline and non-guideline sentencing systems, it
is essential to acknowledge certain inherent limitations characteristic of comparative legal research. First,
the unavoidable differences in data collection periods across the jurisdictions reflect practical access
constraints rather than methodological deficiencies: the data collection timeframe by the Sentencing
Council for the CCSS, the smaller geographical size of Hong Kong, and the recent implementation of new
sentencing guidelines concerning sentence reductions for guilty pleas are all limitations in similar
studies.”” Secondly, as with most sentencing research, unobserved factors such as prosecutorial discre-
tion or plea bargaining agreements remain beyond the scope of quantitative measurement. These
considerations do not undermine the fundamental findings of this study but suggest potential directions
for future research, including qualitative analyses. Lastly, although focusing on England and Wales, and
Hong Kong is methodologically justifiable given their shared common law heritage and court structures,
their divergent approaches to sentencing guidelines inherently limit the generalisability of the results.
Future research should explore other comparable jurisdictions, such as Australia, which has sentencing
councils but emphasises individualised sentencing through an ‘instinctive synthesis’ approach. This
process entails a single-step decision where a judge considers all relevant case factors to determine an
appropriate sentence, as opposed to a step-by-step approach.®

**Ibid.

*JV Roberts and B Bradford ‘Sentence reductions for a guilty plea in England and Wales: exploring new empirical trends’
(2015) 12 Journal of Empirical Legal Studies 187.

>*Sentencing Council, above n 43.

>>AC Kim ‘Underestimating the trial penalty: an empirical analysis of the federal trial penalty and critique of the Abrams
study’ (2015) 84 Mississippi Law Journal 1195; M Langer ‘Plea bargaining, conviction without trial, and the global adminis-
tratization of criminal convictions’ (2021) 4 Annual Review of Criminology 377; JT Ulmer et al ‘Trial penalties in federal
sentencing: extra-guidelines factors and district variation” (2010) 27 Justice Quarterly 560.

K Mack and S Roach Anleu ‘Sentence discount for a guilty plea: time for a new look’ (1997) 1 Flinders Journal of Law
Reform 123.

*eg Cheng, above n 44.

8T Hewton ‘Instinctive synthesis, structured reasoning, and punishment guidelines: Judicial discretion in the modern
sentencing process’ (2010) 31 Adelaide Law Review 79.
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Our comparative study reevaluates the discussion on sentencing guidelines and judicial discretion by
empirically showing that structured sentencing systems, like those in England and Wales, do not
necessarily undermine individualised justice. Our evidence indicates that such guidelines can promote
greater consistency in applying retributive principles while still allowing for meaningful consideration of
personal mitigation, which is especially less apparent in Hong Kong’s more discretionary approach. The
ongoing impact of guilty plea reductions in both jurisdictions, however, reveals a tension between aiming
for efficiency and pursuing substantive justice. Our findings suggest that well-constructed sentencing
guidelines that allow for judicial discretion without strict prescriptiveness may serve as an effective
framework for balancing proportionality with individualised assessment.

Roberts, Freiberg, and Hester recently outlined a set of principles to guide the development of
sentencing guidelines, and several of their key points warrant reiteration. They note that sentencing
guidelines should: adhere to a principled approach; provide sentence ranges and guidance on aggravat-
ing and mitigating factors; be mandatory for judges yet allow necessary departures; preserve discretion to
consider individual circumstances; address both custodial and non-custodial options; provide guidance
on guilty plea reductions; and be periodically reviewed and updated through professional, legislative, and
public consultation. With respect to guidance on aggravating and mitigating factors, the sentencing
guidelines are recommended to provide a list of such factors and guidance on the interpretation of
specific factors. Using the same list of sentencing factors will promote greater consistency between judges
and lawyers.”” In the absence of such lists, individual judges must rely on submissions from prosecutors
and defence counsel, as well as on their own experience and intuition, when sentencing.®® Future
sentencing reforms should focus on guideline structures that embed flexibility for mitigating factors,
balancing efficiency with fairness across different sentencing systems.

*’Roberts et al, above n 1, ch 10.
KK Cheng et al ‘Judges’ characteristics and sentencing in Hong Kong’ (2025) 25 Criminology & Criminal Justice 1244.
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