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Abstract: Dobbs appears more extreme when
juxtaposed against Roe’s hidden history. Justice
Blackmun was the author of Roe, but the opinion
was the product of a remarkable collaboration
that incorporated the suggestions of many Jus-
tices. Thus, Roe’s medical framing embodied the
vision of the Court as a whole, not one individual.

Blackmun, used to say. “T'll carry that label

with me to the grave.”” Justice Blackmun
was not only the author of Roe v. Wade, but also the
paradigmatic “health law” attorney before health law
existed as a distinct discipline. He served as chieflegal
counsel for the Mayo Clinic in Minnesota, long before
he was appointed to be a Justice on the Supreme
Court. What would have been his response to Dobbs v.
Jackson Women’s Health Organization??

Justice Blackmun would have been appalled but not
shocked by the majority opinions in Dobbs because he
understood the precariousness of the right to abortion,
a right he staunchly fought to defend in his 24 years
on the Court. Thirty years ago, in Planned Parenthood
v. Casey, the Court was on the verge of overturning
Roe, but one Justice — Anthony Kennedy — switched
his vote at the last minute.? In Casey, three Justices,
all appointed by Republican Presidents who openly
voiced their opposition to abortion, wrote a joint
opinion that retained and reaffirmed the “essential
holding” of Roe.* Justice Blackmun lauded the cour-
age of the Justices in the Casey plurality for reaffirm-
ing Roe but poignantly voiced his fear that Roe would
ultimately be overruled.” “The distance is but a single
vote,” Justice Blackmun darkly warned.¢

Justice Kennedy’s change of heart in Casey provides
a plausible explanation and a potent motive for the
leak of the Dobbs draft opinion. A draft of the entire
opinion, dated February 10, was made public on May
2, 2022, in the “worst breach of confidentiality in
the Court’s history.”” A subsequent investigation was
unable to identify the source of the leak.? The leaker
may have feared that history would repeat itself and
one of the Justices in the Dobbs majority would simi-
larly be persuaded to “defect” and join a more modest
opinion. The leak could have been intended to freeze

¢¢ g uthor of Roe,” my old boss, Justice Harry A.
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the votes of those who joined the Dobbs majority and
thereby ensure that Roe would finally be overruled. If
S0, this tactic proved successful.

A half century after Roe, a narrow majority of the
Court threw moderation to the wind in Dobbs, reject-
ing the plea of Chief Justice Roberts to take a more
“measured course,” stick to the question presented,
and change such a weighty precedent incrementally.®
The majority not only repudiated Roe and Casey, but
did so in a gratuitously insulting manner, mocking
Roe’s language and ridiculing its reasoning.’ Justice
Alito’s caustic opinion for the Court, which is virtually
identical to the May 2 draft that was leaked, resembles
an angry dissent rather than a ruling that speaks for

1970, when he was sworn in as a Justice. Soon after his
arrival at the Court, Justices Black and Harlan retired
suddenly due to ill health, so the Court was left “short”
of two out of the nine Justices. Chief Justice Warren
Burger created a screening subcommittee to select
only “noncontroversial” cases for the seven-member
Court to hear, in order to avoid situations where a
full Court might reach a different result."* Burger
appointed Blackmun to this screening subcommittee,
which was chaired by Justice Potter Stewart and also
included Justice Byron White.”» One of the “noncon-
troversial” cases selected by the subcommittee was Roe
v. Wade. “We didn’t do a very good job,” Justice Black-
mun later joked.!

Chief Justice Warren Burger created a screening subcommittee to select only
“noncontroversial” cases for the seven-member Court to hear, in order to
avoid situations where a full Court might reach a different result.
Burger appointed Blackmun to this screening subcommittee, which was
chaired by Justice Potter Stewart and also included Justice Byron White.
One of the “noncontroversial” cases selected by the subcommittee was
Roe v. Wade. “We didn’t do a very good job,” Justice Blackmun later joked.

a sober majority. Justice Alito characterized Roe as
“egregiously wrong” and its reasoning as “exception-
ally weak,”™ displaying a profound lack of respect for
a precedent that has been part of our constitutional
culture for almost half'a century. His unduly harsh cri-
tique of Roe also dishonored the many Justices who
have voted to affirm that precedent since 1973.

Justice Alito’s intemperate opinion appears even
more extreme when juxtaposed against the hidden
history of these rulings, which is remarkably relevant
to recent events. Justice Blackmun was the author of
Roe, but the story of Roe’s creation paints a more com-
plicated picture and reveals that the opinion spoke for
a broader swath of the Supreme Court. The writing of
Roe embodied a collegial, almost scholarly endeavor,
in which Justice Blackmun was incredibly responsive
to suggestions from the other Justices and made great
efforts to incorporate their recommendations, per-
haps because of his eagerness to garner as many votes
as possible to assemble a strong majority.’? Thus, Roe’s
reliance upon medical criteria represented the vision
of the Court as a whole, not just one individual.

Given his experience at the Mayo Clinic, Blackmun
was perhaps the Justice best positioned to predict
the politically-charged character of abortion.” Yet he
did not anticipate the contentiousness of the issue in

After the Court heard oral argument in Roe v. Wade,
the Justices met in conference, and a majority of the
seven-member Court voted to strike down the Texas
abortion statute.’” Chief Justice Burger assigned his
old friend the task of writing an opinion in the case,
perhaps because of Justice Blackmun’s medical exper-
tise.’8 Justice Blackmun attempted to draft the opinion
but ultimately recommended that the case be held over
for re-argument the following year, stating: “I believe,
on an issue so sensitive and emotional as this one, the
country deserves the conclusion of a nine-man, not a
seven-man court, whatever the ultimate decision may
be”® His suggestion was met with consternation by
some of the liberal Justices, particularly Justice Doug-
las, who feared that a full Court might reach a different
result, as President Nixon’s newly-appointed replace-
ments (Justices Powell and Rehnquist) would prob-
ably vote to uphold the abortion law.2° But a majority
of the Justices ultimately agreed to hold Roe over for
re-argument.!

The decision to hold the case over until the fol-
lowing term gave Justice Blackmun the opportunity
to retreat to the medical library at the Mayo Clinic
over the summer to research the history and practice
of abortion. Roe’s clinical approach to abortion, with
its division of pregnancy into trimesters and the line
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drawn at fetal viability, has often been castigated by
critics but reflected his medical research, as well as the
suggestions of his colleagues. 22 Justice Alito reiterated
many of the standard critiques, stating that the opin-
ion incorporated “irrelevant” information and that it
“concluded with a numbered set of rules much like
those that might be found in a statute enacted by a
legislature.”3

Justice Blackmun’s original draft would have sim-
ply struck down the Texas law as unconstitutionally
vague,?* but several of the other Justices opined that
the draft opinion was too narrow and didn’t go far
enough. They urged him to write a broader decision
grounded in privacy and medical criteria.? In fact, the
initial suggestion to draw the critical line at which the
state may proscribe abortion at fetal viability, rather
than the end of the first trimester, came from Justice
Powell.26 Justice Blackmun reached out to his col-
leagues to request their feedback on this point, and
he wrote a memo to the other Justices that made the
case for viability: “It has logical and biological justifi-
cations. There is a practical aspect, too, for I am sure
that there are many pregnant women, particularly
younger girls, who may refuse to face the fact of preg-
nancy and who, for one reason or another, do not get
around to medical consultation until the end of the
first trimester is upon them, or, indeed, has passed.”?”

Justice Marshall welcomed the proposal to push
the line later in pregnancy to the point of viability
because he was cognizant of the many obstacles that
might impede access to abortion, and he favored
giving women more time to avail themselves of this
right.28 Justice Marshall also recommended limit-
ing the types of regulations that the state could enact
during the second trimester, before fetal viability, to
those addressing maternal health.2® And Justice Bren-
nan recognized that the concept of viability focused
upon the status of the fetus rather than the woman,
so he proposed linking it directly to the state’s inter-
est in protecting the potential life of the fetus.?° Thus,
Roe’s medical framing was the product of a remark-
able judicial collaboration, a give-and-take among
multiple justices.

Roe has been assailed on all sides, criticized by
friend as well as foe, not only for what it did but also
for what it failed to do. In fact, Justice Ruth Bader
Ginsburg famously observed that “Roe is weakened by
the opinion’s concentration on a medically approved
autonomy idea to the exclusion of a constitutionally-
based sex-equality perspective.” Many critics have
suggested that it would have been better to ground the
abortion right in gender equality rather than substan-
tive due process and privacy. Justice Blackmun was
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particularly sensitive on this subject, and he would
often respond that the equality argument was not even
raised in Roe. Moreover, even if the equality argument
had been raised, it would probably have been rejected??
because pregnancy discrimination was not seen as sex
discrimination by the Court at that time,3? nor were
sex or gender-based classifications entitled to height-
ened scrutiny. So, even if laws banning abortion had
been addressed as sex or gender-based classifications,
they would likely have been sustained under the most
lenient standard of review — rational basis review.?*

Justice Blackmun was also aware that overturn-
ing Roe, which has become deeply embedded in our
constitutional canon over the last 50 years, might
have far-reaching implications for other rights inter-
twined with privacy and self-determination, such as
sexual intimacy. Indeed, it was not an accident that
Justice Blackmun authored the principal dissent in
Bowers v. Hardwick — which was originally designed
to embody the decision of the majority, until Justice
Powell reconsidered his choice and voted to uphold
the Georgia sodomy statute.?s

Thus, the Dobbs Court’s slash-and-burn approach
to constitutional law threatens not only Roe but many
other precedents that are currently protected under the
Due Process Clause of the 14th Amendment.3¢ Dobbs
concluded that no right to abortion is protected within
the right to privacy because it is not mentioned in the
text of the Constitution, nor is it deeply rooted in his-
tory and tradition.?” Yet the same reasoning applies to
many other privacy and liberty rights, including rights
to contraception?®® and marriage-equality.3® None of
these other rights are explicitly enumerated in the text
of the Constitution, and several are of more recent
vintage.*® The majority attempted to distinguish Roe,
claiming that none of the other substantive due pro-
cess cases involve the deliberate destruction of human
life.** But the majority’s “logic” cannot be so easily con-
fined — several methods of contraception (such as the
IUD and the pill) also operate after conception to pre-
vent implantation of a fertilized embryo, an entity that
some states also characterize as a “person.”*2

The deceptiveness (“hypocrisy” says the dissent)*?
of the majority’s effort to reassure that its decision is
limited to abortion and has nothing to do with those
other rights is made clear by Justice Thomas’s con-
currence: he candidly called for Griswold, Lawrence,
and Obergefell to also be overruled.** It is now obvious
why Justice Thomas (the Senior Justice in the full
majority) did not keep the assignment in Dobbs. His
radical approach would do away with every substan-
tive right protected under the 14th Amendment’s Due
Process Clause — which includes all the provisions of
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the Bill of Rights that have been incorporated to apply
to the states — and consign constitutional due process
to nothing more than procedural protections. Even the
conservative majority Justices did not join this view.

Yet Justice Alito’s majority opinion is hardly less
extreme. It failed to value the centrality of a right
that protects the fundamental freedom of women and
people capable of pregnancy to have ownership over
their bodies and control over their lives. The major-
ity harkens to “history and tradition” in 1868,* when
(Justice Alito failed to even note) women were non-
voting second-class citizens with no rights or ability to
control their lives in almost every respect.*® Instead,
the Court equated a woman’s right to freedom and
autonomy with ordinary economic liberties, hold-
ing that henceforth laws regulating or prohibiting
abortion receive the lowest level of constitutional
scrutiny, rational basis review.*” In taking away the
fundamental right recognized in Roe, the majority rel-
egated women to the second-class status of 150 years
ago. Particularly on this point, the silence of the sole
woman in the Dobbs majority, Justice Amy Coney
Barrett, was deafening. As a final coup de grace, the
Court dismissed an equal protection argument about
gender discrimination that was not even presented,*s
in a brusque single paragraph that relied upon Gedul-
dig v. Atello,* a discredited decision that is generally
regarded as defunct.5°

Blind to irony, the majority cast itself in the role of
the courageous unanimous Court in Brown v. Board
of Education,” one of the most celebrated cases in
the pantheon of constitutional law,’2 and suggested
that Dobbs should similarly be celebrated as a judicial
triumph.5? But unlike Brown, the Court’s decision in
Dobbs does not further equality.>* Instead, it undoubt-
edly exacerbates existing gender, > as well as racial
and economic, disparities.5

Justice Alito’s opinion for the Court portrays itself as
an act of judicial diplomacy that will end our nation’s
polarization by returning the issue of abortion to the
states.”” To the contrary, the Dobbs opinion resembles
the infamous ruling in Dred Scoit,’ by reaching out
to decide an equal protection argument that was not
even presented in the case and further fanning the
flames of civil war controversy. Overturning Roe will
not keep the Court out of the abortion arena. Instead,
it has already exacerbated the political polarization of
the nation. Several states have enacted increasingly
draconian laws that not only prohibit abortion within
their jurisdictions, but also attempt to reach across
borders and control actions that occur elsewhere.?
Other states have passed laws to assist those traveling
from out of state to obtain abortions.®® Without doubt,

the Court will be forced to continue to intervene in the
resulting “interjurisdictional abortion wars.”¢!

Let us mourn Roe’s passing and grieve the conse-
quences for the Court, the country, and particularly
for those who lack the privilege and power to evade
the draconian laws that are now in effect. As Justice
Blackmun presciently stated in his dissent in Webster:
“I fear for the future. I fear for the liberty and equality
of the millions of women who have lived and come of
age in the years since Roe was decided. I fear for the
integrity of, and public esteem for, this Court.”s? Jus-
tice Blackmun’s hopes have been ended, but his fears
loom large.
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