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REWARDING IN INTERNATIONAL HUMAN RIGHTS LAW?
Siobhdn Mclnerney-Lankford

Compliance in international law remains a challenge and the search to understand whether and why states com-
ply with international human rights law endures as well.! This essay endorses van Aaken and Simsek’s contention
that rewarding is an important yet underexplored mechanism for ensuring compliance with international law, but
suggests that certain features of international human rights law may make rewarding less apposite in the human
rights sphere for three interrelated reasons. First, compliance with international human rights law depends on
domestic as well as international action, potentially rendering rewarding between states less relevant. Second,
the unique and complex structure of international human rights law obligations and their measurement may
make an assessment of the effectiveness of rewarding more difficult, at least for certain categories of rights
and obligations. Third, rewarding may be inappropriate in international human rights law given its core normative
purpose of protecting human dignity. As such, this essay explores whether rewarding can ot should be pursued in
international human rights law.

International Human Rights Law Compliance: 1 ertical Accountability and Domestic Action

Compliance with international law generally rests upon certain structural features, including its horizontal nature
and weak enforcement.” Reciprocity is “a basic mechanism for compliance” in international law” and central to the
Vienna Convention on the Law of Treaties.* Reciprocity supports the hotizontal obligations underpinning inter-
national legal accountability® since “reciprocal benefits are usually understood to be benefits from the treaty
obtained through the compliance of the other party (or parties).”®

Human rights treaties are different: they are “enacted for the direct benefit neither of the joining parties nor of
those pushing for enactment, but rather of uninvolved third parties. In this sense, human rights treaties can take on
the character of “charitable” enactments that are designed to benefit people other than the ones whose
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gratification is the payment for passage, and which, as a result, often suffer from indifferent enforcement and
limited impact.”” From the legal perspective of states parties to human rights treaties, the beneficiaties are there-
fore “third parties.”® The legal accountability underpinning human rights treaties operates bozh hotizontally
(between states parties),” and thetefore vertically (between rights-holders (citizens or those within the state’s effec-
tive control) and duty-bearers (primarily states)). This special feature of international human rights law treaties
impacts compliance. A few systems exercise strong compliance, such as the European Union’s imposition of
fines for violations of the Charter of Fundamental Rights; the process of socialization and persuasion under
the Inter-American Convention on Human Rights; and the robust political enforcement of European Court of
Human Rights judgments by the Committee of Ministers. But for the most part, compliance with international
human rights law is weak. The major engines of international law compliance are absent since “the costs of retal-
iatory noncompliance are low to nonexistent, because a nation’s actions against its own citizens do not directly
threaten or harm other states. . . . As Henkin observed, ‘[tlhe forces that induce compliance with other law. . .

do not pertain equally to the law of human rights.””!” Human rights treaties are therefore unique because while they
are concluded between states, the impetus to police compliance does not rest with states but with individuals who
are not party to those treaties.

“Compliance presupposes a stipulated or shared theory of law””!! providing a value baseline against which to
assess the scope and purpose of compliance. The theory of law proposed here to assess compliance with inter-
national human rights law prioritizes legal accountability which operates horizontally (between states) and verti-
cally (between states and individuals). That legal accountability is grounded in human rights and obligations and
the relationship of individual right-holder and state duty-bearer. The correlativity of rights and obligations'? is
therefore a defining feature of human rights law!? and the foundation of international human rights accountability
for states.!* By establishing human rights norms and fostering dialogue around them through information, pat-
ticipation, and contestation, international human rights law accountability ensures “answerability”” and holding
governments to account. It “implies that some actors have the right to hold other actors to a set of standards,
to judge whether they have fulfilled their responsibilities in light of these standards and to impose sanctions if
they determine that these responsibilities have not been met.”!>

While van Aaken and Simsek make a number of novel proposals for rewarding in international human rights
(such as UN human rights treaty bodies showcasing best performing countries in annual reports or concluding
observations), and while they note that international trade and foreign investment may encourage government
respect of human rights, the effectiveness of any such proposals will be limited because of the bifurcated nature
of accountability under international human rights law. International human rights law compliance involves
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“outward-looking activities,” such as state legislation mandating disinvestment in rights-abusing countries and
regimes—the more traditional conception of the horizonal enforcement of human rights norms between states
parties—and “inward-looking human rights activities to influence domestic policy and practice.”!® “Naming and
shaming” can set in motion national processes that foster compliance,!” but the vertical accountability features of
international human rights law may limit the extent to which rewarding can be effective in the domestic setting,
compared with the international realm among states parties as peers.

Enforcement of international human rights law depends, to a greater degree, on domestic mobilization and
enforcement:'® “domestic, not international, institutions ate the linchpin for securing human rights.”'” It requires
the actions of parliaments, civil society, media, academia, National Human Rights Institutions, Ombuds, courts,?"
individual right-holders,?! and in some cases state and local government.?? True compliance with international
human rights law is thus “an inherently domestic affair,”? reliant on domestic political transformation and “social-
ization”—a process by which international norms are internalized and implemented domestically.?*

Van Aaken and Simsek opine that governance between states is a key element of compliance with international
law.2> For international human rights law, effective governance within states is also essential. Its implementation
26 and “finding other strong incen-
tives, outside domestic demands for promoting human rights, is an elusive task.”?” Given that not all states are
rational and unitary,?® the lack of horizontal policy coherence may also impede compliance with international
human rights law which “requires strong partnership among all levels of government.”?”

However, compliance with international human rights law is ultimately about ensuring accountability for human
rights, which has both horizontal and vertical dimensions. The proposals put forward by van Aaken and Simsek
rely primarily on the horizontal dimension of international human rights law, relating to undertakings between state
parties to treaties.’” Given the vertical application of international human rights law; it is worth asking how reward-
ing might operate between traditional rights-holders (individuals) and traditional duty-bearers (states). Rewarding
presupposes that the rewarder is in a position to provide a benefit to the rewardee. What benefits can or should a
citizen confer on her government to incentivize or reward fulfillment of the latter’s human rights obligations?
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Moreover, what body or institution could be entrusted with the role of administering rewards relating to legal
norms that mediate the relationship between state and citizen? More fundamentally, it may be that rewarding gov-
ernments for complying with their human rights obligations subverts the legal relationship underpinning a human
right, which exists to contest domination, redress power imbalances, and safeguard human dignity. Human rights
are designed primarily for the benefit of people not for the benefit of the state. Given that “[hJuman rights are
inherent in the human person . . . [and] ate not given to people by the State,”3! why would a right-holder reward a
state duty-bearer for respecting, protecting or fulfilling human rights? Rewarding in this context could also be
advantageous for elites who are in a position to bestow rewards, theteby potentially matginalizing the very people
international human rights law is designed to protect and empower.

Measuring International Human Rights Law Compliance

Van Aaken and Simsek note that compliance is neither a unitary concept nor a static phenomenon. The same is
true of compliance in international human rights law, which is dynamic, complex and politically sensitive. In ana-
lyzing rewards-for-complying (as distinct from rewards-for-entry), van Aaken and Simsek observe that compli-
ance goes beyond the signing and ratification of a treaty, since these actions do not always result in consistent
behavior or true compliance.>?> Compliance is about tackling the potential gaps between formal commitments
and actual state practices and this presents particular challenges for international human rights law.>3

Human rights indicators provide one way to assess those gaps, although human rights measurement is
fraught.>* A human rights indicator is “specific information on the state or condition of an object, event, activity
or outcome that can be related to human rights norms and standards that addresses and reflects human rights
principles and concerns; and that can be used to assess and monitor the promotion and implementation of human
rights.”?> Drawing on the framework developed by the UN Office of the High Commissioner of Human Rights,
the process of international human rights law compliance can be conceived as an arc comprising several interre-
lated stages that ensures human rights accountability. It begins with a formal commitment measured by a structural
indicator (evidenced by the signing and ratification of a human rights treaty or enshrining rights in a constitution).
This is followed by enforcement efforts such as the enactment of legislation or the adoption of policy measures
(process indicators). Finally, an appraisal of compliance with international human rights law requires assessing
intended or achieved short and medium-term effects of an intervention (outcome indicators).

Compliance with international human rights law must be analyzed at different stages of the compliance arc.
Rewarding for entry—measured by structural indicators—could be relatively straightforward. But rewarding for
effort (through process indicators), or rewarding for results and the actual enjoyment of rights (through outcome
indicators), might be less so. Rewarding effort or outcome would rely on human rights due diligence tools such as
human rights impact assessments and would require rigorous monitoring, using a sophisticated data collection meth-
odology and both qualitative and quantitative indicators. There are therefore practical challenges to confront at dif-
ferent stages of the compliance arc, particulatly in its latter phases. A further layer of complexity with regard to
measurement is that human rights obligations may require either action ot testraint on the part of state duty-bearers.
In addition, economic, social, and cultural rights are subject to the principle of progressive realization that requires a
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programmatic approach to measuring compliance over time.’ It is therefore unclear that rewarding can be opera-
tionalized in international human rights law given the particular complexities associated with its measurement.

Normative Content of International Human Rights Law Obligations

A broader question to consider is whether rewarding shou/d be pursued in international human rights law.
Structurally, international human rights law is unique in establishing obligations to respect, protect, and fulfil.
The contours of compliance with these obligations (of conduct and result) vary by right and in context.’” But
what they have in common is the protection of human dignity*® and the goal of enhancing capabilities.?”
According to the preamble of the International Covenant on Civil and Political Rights, “these rights derive
from the inherent dignity of the human person.”*" In light of this, is rewarding inimical to the overarching not-
mative purpose of international human rights law? Are international human rights law treaties qualitatively differ-
ent because of the nature of the interests they protect? The protection of human dignity should arguably be
pursued because it is a moral imperative backed by international legal obligations, and not because of the prospect
of some additional reward or external inducement. International human rights law reflects the rights that inhere in
people because they are human, the respect of which should not be monetized or incentivized. In fact, the non-
instrumental reasons for complying with international human rights law are potentially undermined by introducing
rewards. The commitments embodied in international human rights law treaties (which include “covenants”) are
unique in ways that may make rewarding unsuitable.*! To take two extreme examples, the absurdity of rewarding a
government for complying with the prohibition against torture or for respecting a jus cogens norm such as the pro-
hibition of slavery is obvious.*? Finally, international human rights law fulfills an important expressive function
grounded in the individual interest in integrity.*> Rewarding may deprive international human rights of that expres-
sive function and eviscerate its power to make statements and “change social norms.”#*

Conclusion

Rewarding in international law is worthy of exploration, but a number of legal, methodological, and normative
considerations may limit its effectiveness and appropriateness in the realm of international human rights law.
Distinct structural features of international human rights law, and the particular challenges of measuring compli-
ance with it, raise practical questions about whether rewarding caz work in this realm. Furthermore, the normative
interests protected by international human rights law raise the more fundamental question of whether rewarding
human rights compliance shou/d be subject to external incentives or reward.
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