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Abstract

Climate change and the pursuit of sustainability and sustainable business might be regarded as
among the world’s “wicked problems”, especially as they are multi-dimensional problems.
Achieving corporate accountability in this context is also difficult when corporate structures are
complex as they operate globally and through supply chains. At the European level, under the
Green Deal, the Sustainable Finance Initiative and the Sustainable Corporate Governance
Initiative include new reporting requirements to amend and expand the scope and application of
the 2014 Non-Financial Reporting Directive, alongside changes to directors’ duties to ensure
they take account of stakeholders’ needs and environmental and human rights due diligence
requirements. This paper will argue that these legislative and regulatory efforts are to be welcomed,
but the complexity of the regulation threatens to undermine its potential impact. It may therefore be
necessary to reduce some of the complexity of the regulatory arrangements. However, some
complexity may increase resilience and adaptability for responding to the risks involved in the
uncertainty and unpredictability of climate change and in dealing with complex corporate
structures. The answer is to provide robust regulation that will prompt the corporate behaviours
required to avoid the catastrophic trajectory we currently face.
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I. Introduction

Climate change and the pursuit of sustainability and sustainable business might be
regarded as among the world’s “wicked problems™ because, conceptually, we might
not fully know what we are looking for,? with competing definitions,® constantly evolving
scientific evidence and data and dynamic interconnections combining “networks,

1 YM Pederneiras, ] Meckenstock, AIC Carvalho and AP Barbosa-Pévoa, “The Wicked Problem of Sustainable
Development in Supply Chains” (2022) 31 Business Strategy and the Environment 46-58; RJ Lazarus, “Super
Wicked Problems and Climate Change: Restraining the Present to Liberate the Future” (2009) 94(5) Cornell
Law Review 1153, at 1159.

2 J Guo, MA Islam, A Jain and CJ van Staden, “Civil Liberties and Social and Environmental Information
Transparency: A Global Investigation of Financial Institutions” (2022) 54(1) The British Accounting Review 101018.

% R Sroufe, “Integration and Organizational Change towards Sustainability” (2017) 162 Journal of Cleaner
Production 315.
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uncertainty, nonlinearity, thresholds, feedback, and resilience”.* Corporate structures are
complex when they operate globally and through supply chains. Amid these challenges,
major effort is being dedicated to shaping new laws to ensure corporate accountability
and sustainability. At the European level, the Sustainable Finance Initiative® and the
Sustainable Corporate Governance Initiative® include new reporting requirements to
amend and expand the scope and application of the 2014 Non-Financial Reporting
Directive (NFRD), alongside changes to directors’ duties to ensure they take account of
stakeholders’ needs and environmental and human rights due diligence requirements.’
These measures fit in with the global normative agenda laid out in the United Nations
(UN) 2030 Agenda® and the UN Guiding Principles on Business and Human Rights
(UNGPs),’ and they promise to deepen and strengthen the regulatory framework to drive
forward the agenda for sustainable business and finance under the European Union’s (EU)
Green Deal.’® This paper will argue that the complexity of the regulation threatens to
undermine its potential.!* Indeed, excessive regulatory complexity may be counterproduc-
tive if, in practice, the requirements are too costly and difficult to work with. However,
some complexity may be necessary to increase resilience and adaptability for responding
to the risks involved in the uncertainty and unpredictability of climate change and in
dealing with complex corporate structures and complex issues such as social justice.'?
The answer is therefore not so simple as merely reducing or simplifying the regulation.
Most important of all is providing robust regulation®® to prompt the corporate behaviours
required to avoid the catastrophic trajectory we currently face.

Faced with a three-dimensional picture of complexity - climate change and sustain-
ability, organisational corporate complexity and regulatory complexity - one of the
dimensions, climate change, is predominantly naturally complex, requiring an appropriate
response at the other dimensions. This paper focuses on those two other dimensions:
organisational complexity (connected to corporate and business structures) and regula-
tory and legal complexity (connected to the development and structure of the regulatory
approach), and it asks to what extent they might, individually and together interactively,
stand in the way of achieving business sustainability. Suggestions are made for reducing
those barriers, recognising also that a complete simplification on either dimension is unre-
alistic. The paper next describes the implications of complex global business structures.

* ] Wells, Complexity and Sustainability (Abingdon-on-Thames, Routledge 2012) Introduction, abstract.

5 European Commission, Sustainable Finance <https://ec.europa.eu/info/business-economy-euro/banking-and-
finance/sustainable-finance_en> (last accessed 3 May 2022).

¢ European Commission, Sustainable Corporate Governance <https://ec.europa.eu/info/law/better-regulation/
have-your-say/initiatives/12548-Sustainable-corporate-governance_en> (last accessed 3 May 2022).

7 Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions, EU Taxonomy, Corporate Sustainability Reporting,
Sustainability Preferences and Fiduciary Duties: Directing finance towards the European Green Deal COM/2021/
188 final.

8 UNDESA, “Sustainable Development: Transforming our world: the 2030 Agenda for Sustainable Development”
<https://sdgs.un.org/2030agenda> (last accessed 1 September 2022).

° United Nations, “Guiding Principles on Business and Human Rights” <https://www.ohchr.org/sites/default/
files/documents/publications/guidingprinciplesbusinesshr_en.pdf> (last accessed 1 September 2022).

10 European Commission, A European Green Deal <https://ec.europa.eu/info/strategy/priorities-2019-2024/
european-green-deal_en> (last accessed 3 May 2022).

! In this way, the paper complements the argument in the article by Clemens Kaupa in this special issue.

12 See, eg, E Thrift and J Sugarman, “What Is Social Justice? Implications for Psychology” (2019) 39(1) Journal of
Theoretical and Philosophical Psychology 1.

13 P Gai, M Kemp, AS Serrano and I Schnabel, “Regulatory complexity and the quest for robust regulation”
(2019) Report of the Advisory Scientific Committee, No. 8, European Systemic Risk Board <https://www.esrb.
europa.eu/pub/pdf/asc/esrb.asc190604_8_regulatorycomplexityquestrobustregulation~e63a7136c7.en.pdf> (last
accessed 3 May 2022).
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Section I1I, IV and V highlight how complexities impact the reporting framework and due
diligence requirements and the extent to which those complexities are exacerbated or
resolved within the new European sustainability initiatives. In Section VI, the paper
proposes how EU policy actors and legislators might respond.

Il. Organisational complexity as a key feature of global business

Zinkin finds complexity to be “when the whole is made up of interrelated parts so that
simple ‘cause and effect’ chains are replaced by complicated, rapidly changing, inter-
dependent forces and events”.* Such complexity resides in many large corporations.'®
Some complexities will be inevitable in “diverse, dynamic and interconnected”*® environ-
ments with many different interrelated sections or units interacting in ways that cannot
be easily explained. In the context of globalisation, this complexity is exacerbated as busi-
nesses operate across a range of countries and cultures and in different legal and regula-
tory settings.”” The global market is characterised by “extremely Byzantine networks of

contractors and sub-contractors”.'?

I. Different corporate complexities

Often, the boundaries between large companies, corporate groups and supply chains are
blurred and parent companies may operate with subsidiaries in many different locations.*
Multi-layered and multi-dimensional supply chains involve fragmented production with
fluid and dynamic arrangements.”’ Complexities could be horizontal (width of the supply
chain), vertical (depth of the supply chain) and spatial (geographical), each with uncertain-
ties, production disruptions and regulatory challenges.?! Imposed complexities tend to
come from outside the organisation, such as through laws and industry regulations, which
cannot be shaped or influenced by the corporation itself. Inherent complexity may arise
from the intrinsic features of the business. Designed complexity may arise from the choice
of products, locations and customers adopted for the business. Unnecessary complexity
exists when the business needs and the processes supporting it are misaligned.?? In supply

14 Zinkin, “Dealing with Complexity and Ambiguity” in The Challenge of Sustainability: Corporate Governance in a
Complicated World (Berlin, De Gruyter 2020) pp 197-220, at 197.

151 Laeven and R Levine, “Complex Ownership Structures and Corporate Valuations” (2008) 21(2) The Review
of Financial Studies 579; T Paligorova and Z Xu, “Complex Ownership and Capital Structure” (2012) 18(4) Journal of
Corporate Finance 701.

16'S Gold and P Heikkurinen, “Transparency Fallacy: Unintended Consequences of Stakeholder Claims on
Responsibility in Supply Chains” (2018) 31(1) Accounting, Auditing & Accountability Journal 318, at 324.

7'M van Marrewijk, “European Corporate Sustainability Framework for Managing Complexity and Corporate
Transformation” (2003) 5(2) International Journal of Business Performance Management 213, at 214.

18 P Fleming and SC Zyglidopoulos, Charting Corporate Corruption: Agency, Structure and Escalation (Cheltenham,
Edward Elgar 2009) at 94, citing P Dicken, “Geographers and ‘Globalization: (Yet) Another Missed Boat?” (2004)
29(1) Transactions of the institute of British Geographers 5.

19 p Blumberg, “Accountability of Multinational Corporations: The Barriers Presented by Concepts of the
Corporate Juridical Entity” (2001) 24 Hastings International and Comparative Law Review 297, at 298.

20§ Serdarasan, “A Review of Supply Chain Complexity Drivers” (2013) 66(3) Computers and Industrial
Engineering 533.

2 A Sharma, V Kumar, SB Borah and A Adhikary, “Complexity in a Multinational Enterprise’s Global Supply
Chain and Its International Business Performance: A Bane or a Boon?” (2022) 53 Journal of International Business
Studies 850.

22 1 Birkinshaw and S Heywood, “Putting Organizational Complexity in Its Place” (McKinsey and Co, 1 May 2010)
<https://www.mckinsey.com/business-functions/organization/our-insights/putting-organizational-complexity-
in-its-place> (last accessed 3 May 2022).
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chains, companies may be able to locate their first-tier suppliers, but the suppliers in the
lower tiers are frequently difficult - though arguably not impossible - to identify.?*

2. Beneficial or necessary complexities

Some complexities grow organically with the business and, argue Reeves et al, they may
offer the advantages of resilience, adaptability, inimitability, interconnection and coordi-
nation.* For example, a business with diverse staff and different technologies may adapt
more easily to changing circumstances; more complexity could reduce susceptibility to
imitation by competitors.? Diversification of suppliers and buyers and cross-border trade
could also protect against disruption threats.?® Building redundancy into the arrangement
might also improve robustness and resilience to withstand supply shocks or recover from
them more quickly,”” though diversification could also slow down recovery if it is not
accompanied by close working relationships.?®

3. Artificial or problematic complexities

Alternatively, complexity could be artificial and deliberately constructed to evade respon-
sibilities,?”” to exploit regulatory gaps or to hide problems. Thus, while multi-national
corporations might be incorporated and headquartered in a particular jurisdiction, their
economic activities could occur abroad beyond the regulatory reach of their home juris-
diction, or they may operate in low-income countries with insufficient resources or struc-
tures for effective regulation,® freeing a corporation to pursue its activities without
barriers, even at others’ expense, such as with carbon leakage, giving rise to a need for
EU or international regulation.

Fleming and Zyglidopoulos highlight the ethical challenges of complex corporate struc-
tures, not least that a corporation may lack full knowledge of the ethical standing of its
own commodity chain, such as the fashion company, Gap, which was seemingly ignorant of
the child labour employed by its Indian subcontractor.?! This example is not unique and
such ignorance is not always accidental or innocent. Indeed, such complexity may
encourage and exacerbate the risks of bad behaviours, including dishonesty and corrup-
tion, allowing corporations to exploit the “invisibility” of wrongdoing in some locations.
Corporations easily hide from their impacts by relocating or outsourcing those harmful
and embarrassing business operations.*? Deception derives from differentiation, compart-
mentalisation and specialisation in relation to profession, task, information access,

# GA sarfaty, “Shining Light on Global Supply Chains” (2015) 56(2) Harvard International Law Journal 419;
T Clarke and M Boersma, “The Governance of Global Value Chains: Unresolved Human Rights, Environmental
and Ethical Dilemmas in the Apple Supply Chain” (2017) 143 Journal of Business Ethics 111.

24 M Reeves, S Levin, T Fink and A Levina, “Taming Complexity” (Harvard Business Review, January-February
2020) <https://hbr.org/2020/01/taming-complexity> (last accessed 3 May 2022).

% ibid.

26 F Caselli, M Koren, M Lisicky and S Tenreyro, “Diversification through Trade” (2020) 135(1) The Quarterly
Journal of Economics 449; R Baldwin and R Freeman, “Risks and Global Supply Chains: What We Know and What
We Need to Know” (forthcoming) Annual Review of Economics <https://www.nber.org/papers/w29444> (last
accessed 3 May 2022).

%7 Baldwin and Freeman, supra, note 26.

2 ibid.

2 Eg tax avoidance: see A Knobel, Complex Ownership Structures - Addressing the Risks for Beneficial Ownership
Transparency (London, Tax Justice Network 2022).

30 X Kolben, “Transnational Labor Regulation and the Limits of Governance” (2011) 12(2) Theoretical Inquiries
in Law 403, at 407.

31 Fleming and Zyglidopoulos, supra, note 18, at 96.

32 Dicken, supra, note 18.
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technology and groupthink.®® It is also easy to shift blame or responsibility away to
another section or person within an organisation and to develop ethical or social distance
from where the consequences of their actions take effect.** Individual actors feel less
personal responsibility in a so-called “fog of complexity”.*® This was famously illustrated
by the collapse of Enron, in which the company adopted complicated structures using
special-purpose entities and accounting devices that masked financial peril.*®

Sometimes, complicated organisational structures combine with legal complexities,
leading to a further reduction of accountability, as evidenced by the frequently unsuc-
cessful litigation involving parent and subsidiary companies. Parent corporations are
rarely found liable for the conduct of their subsidiaries.’’

Blumberg highlights how corporate structures have become hugely complex within the
current global marketplace that operates speedily, with sophisticated technologies and
networks designed to generate high profits for the “owners” of such entities. The conse-
quence is that “the legal system ... is incapable ... of dealing effectively with the prob-
lems of the multi-tiered multinational corporate group functioning with a parent
corporation, sub-holding companies, and scores or hundreds of subsidiary corporations
organized under the laws of countries around the globe”.3®

Fisse and Braithwaite observe that “offences by subsidiaries often occur against a back-
ground of parental connivance or pressure where the attitudes of those at group head-
quarters may permeate a whole string of subsidiary companies. The complexity
reduces transparency, allowing for possible smoke and mirrors to conceal wrongdoing
and an escalation of corrupt behaviours.”* Moreover, attempts at creating transparency
can also become blighted by deception so that reporting, purportedly to increase trans-
parency, may also become misleading and unhelpful. Indeed, as the demise of the US
corporation Enron,* and, more recently, Carillion PLC in the UK*! and Wirecard, the
German Fintech company,*? illustrated the potential results of complex structures and
creative accounting, the financial crisis of 2008 also arose from sub-prime mortgages
and bad debts manifesting as a relatively complex accounting phenomenon, so that most
analysts did not anticipate the market collapse.*®

33 P Fleming and S Zyglidopoulos, “The Escalation of Deception in Organizations” (Judge Business School, 2006)
<https://www.jbs.cam.ac.uk/wp-content/uploads/2020/08/wp0612.pdf> (last accessed 3 May 2022).

% Fleming and Zyglidopoulos, supra, note 18, at 78.

% AL Elliot and RJ Schroth, How Companies Lie: Why Enron Is Just the Tip of the Iceberg (Boston, MA, Nicholas
Brealey Publishing 2002).

36 SL Schwarcz, “Enron and the Use and Abuse of Special Purpose Entities in Corporate Structures” (2001) 70
University of Cincinnati Law Review 1309.

37 See, eg, R Mares, “Liability within Corporate Groups: Parent Companies Accountability for Subsidiary Human
Rights Abuses” in S Deva (ed.), Research Handbook on Human Rights and Business (Cheltenham, Edward Elgar 2020).

38 Blumberg, supra, note 19, at 300, though we are seeing more examples in which parent companies are found
liable - see, eg, C van Dam, “Breakthrough in Parent Company Liability: Three Shell Defeats, the End of an Era and
New Paradigms” (2021) 18(5) European Company and Financial Law Review 714.

39 B Fisse and J Braithwaite, Corporations Crime and Accountability (Cambridge, Cambridge University Press 1993)
at 165.

“0 DS Gherai and D-E Matica, “From Creative Accounting Practices and Enron Phenomenon to the Current
Financial Crisis” (2011) 13(1) Annales Universitatis Apulensis Series Oeconomica 34; Corporate Finance
Institute, “Enron Scandal” <https://corporatefinanceinstitute.com/resources/knowledge/other/enron-scandal/>
(last accessed 1 September 2022).

I House of Commons Business, Energy and Industrial Strategy and Work and Pensions Committees, Carillion:
Second joint report from the Business, Energy and Industrial Strategy and Work and Pensions Committees,
Session 2017-19 HC 769, The Stationery Office, 2018.

42G Chazan and O Storbeck, “Wirecard Inquiry: Germany’s Political and Financial Elite Exposed” (Financial
Times, 19 April 2021).

3 Association of Chartered Certified Accountants, The Future of Financial Reporting 2011: Global Crisis and
Accounting at a Crossroads (January 2012).
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4. Conclusion

Overall, business operational complexities can lead to obfuscation and deception, and they
can create obstacles for victims of harmful conduct if they seek redress. Yet, against the
backdrop of a planet experiencing climate change, and with the potential for disruption of
production and supply, it is also necessary to accept that complexity and diversification
within the business structure may be necessary features to protect it against those disrup-
tive threats. Complexity thus has a double edge: one that is threatening and problematic
and another that is protective and beneficial, at least for the corporation. The regulatory
response must therefore recognise and accept some complexity as a necessary by-product
of producing something of societal benefit, and at the same time deter complexity that
hides dishonesty or harm. Regulation is explored in the next two sections.

Ill. Regulatory complexity: reporting requirements

In supply chains, regulatory gaps open up where host states’ legal systems are under-
developed or the host states are concerned with attracting foreign investment, leading
them to overlook domestic law violations or to hold off on passing “burdensome”
human rights regulations.* More concerningly, governance and regulatory gaps®®
provide global value chains with opportunities for regulatory arbitrage, corruption
and human rights violations. Given the nature of the challenge of climate change
and sustainability, vested interests and lobbying will limit the abilities of the regulatory
and supervisory authorities to be fully effective, but the role of regulation remains
important.

The predominant regulatory response has been to seek greater transparency through
legal reporting requirements: transparency should ensure clarity and honest behaviours
by the corporate actors, especially the boardroom directors and managers - sunlight is
viewed as “the best disinfectant”.*® Corporate reporting should therefore provide informa-
tion that is useful to present and potential investors and to creditors and other users in
making rational investment, credit and similar decisions?” and in bridging the gap
emerging in the so-called separation of ownership and control of a corporation* - the
agency relationship dilemma of effective monitoring.*’ In short, reporting and disclosure
of information should allow shareholders and stakeholders to be confident about their
investments or relationships with the company and to be able to hold boards to account.
This “regulation by revelation” should reduce corruption, increase trust, encourage partic-
ipation and result in a more effective administration.*

*4 SR Ratner, “Corporations and Human Rights: A Theory of Legal Responsibility” (2001) 111 Yale Law Journal
443, at 463.

5 sarfaty, supra, note 23, at 433.

“¢ L Brandeis, Other People’s Money and How the Bankers Use It (Eastford, CT, Martino Publishing 2013) chapter V;
Sunlight Foundation, “Brandeis and the History of transparency” (26 May 2009) <https://sunlightfoundation.
com/2009/05/26/brandeis-and-the-history-of-transparency/> (last accessed 3 May 2022).

7 Financial Accounting Standards Board, non-dated, cited in SL Erickson, M Weber and J Segovia, “Using
Communication Theory to Analyze Corporate Reporting Strategies” (2011) 48(2) The Journal of Business
Communication 207.

8 As set out in A Berle and G Means, The Modern Corporation and Private Property (North Ryde, Commerce
Clearing House 1932).

4 MC Jensen and WH Meckling, “Theory of the Firm: Managerial Behavior, Agency Costs and Ownership
Structure” (1976) 3(4) Journal of Financial Economics 305.

50 See further, M Power, “The Financial Reporting System - What Is 1t?” (2021) 51(5) Accounting and Business
Research 459.
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Trust and transparency are theoretical bedfellows, alongside accountability and
integrity.! By disclosing information, an organisation provides recipients with an
opportunity to assess its processes, behaviours and performance,> which is “essential
for increasing trust”.>® This connection between transparency and trust underpins the
corporate disclosure and reporting standards.>® Unfortunately, this theoretical claim
has never really become the reality. In fact, instead of increasing transparency, reporting
requirements often lead to obfuscation and confusion,® allowing harmful behaviours
to continue unchallenged - the opposite of what reporting is supposed to achieve.
The next three subsections describe the problems in financial reporting and non-financial
reporting.

I. Financial reporting

Financial reporting and the legal and regulatory requirements for such reporting have a
long history®® and are widely recognised as being complex and technical,”” with the reports
being too long and containing an “overload of information” that “obscures the clear
presentation of performance”,®® and with annual accounts and reports even being
described as “unintelligible”.>® These problems increase for accounts covering large and
complex organisational arrangements across different jurisdictions.

In recognition of the needs of companies and investors acting in global markets and of
the need for global capital to flow freely, International Financial Reporting Standards
(IFRS) were developed to bring transparency, accountability and efficiency to financial
markets.®® One set of globally recognised standards would enhance international
comparability and quality of financial information. The aim is to ensure the clarity and
comparability of financial statements, to limit administrative burdens and to provide
for simple and robust accounting rules, especially for small and medium-sized enterprises
(SMEs).®* Regulators could also use the standards as a source of globally comparable

°1 SA DiPiazza and RG Eccles, Building Public Trust: The Future of Corporate Reporting (New York, Wiley 2002);
M Pirson, K Martin and B Parmar, “Public Trust in Business and Its Determinants” (2019) 58(1) Business &
Society 132.

52 M Alessandro, BC Lagomarsino, C Scartascini, ] Streb and ] Torrealday, “Transparency and Trust in
Government: Evidence from a Survey Experiment” (2021) 138 World Development 105223.

53 ibid.

5 Pirson et al, supra, note 51, at 144.

55 MJ Eppler and ] Mengis, “The Concept of Information Overload - A Review of Literature from Organization
Science, Accounting, Marketing, MIS, and Related Disciplines” (2004) 20(5) The Information Society:
An International Journal 1.

5 See JR Edwards, A History of Corporate Financial Reporting in Britain (Abingdon-on-Thames, Routledge 2018).

57 DTI, Modern Company Law for a Competitive Economy: Developing the Framework (London, DTI 2000) p 157, para
5.19.

%8 ibid.

%9 Accounting Standards Steering Committee, The Corporate Report (London, ICAEW 1975).

€0 The first set of International Accounting Standards issued by the then International Accounting Standards
Committee in 1971, which later became the IFRS. The impetus for their wider take-up came with the EU’s 2002
Regulation (Regulation 1606/2002) adopted by the Council of Ministers of the EU on 7 June 2002. See IFRS, “Why
global accounting standards?” <https://www.ifrs.org/use-around-the-world/why-global-accounting-standards/
> (last accessed 1 September 2022). See further, ET De George, X Li and L Shivakumar, “A Review of the IFRS
Adoption Literature” (2016) 21(3) Review of Accounting Studies 898.

61 Directive 2013/34/EU on the annual financial statements, consolidated financial statements and related
reports of certain types of businesses, Preamble, para 1 <https://eur-lex.europa.eu/legal-content/EN/TXT/?
uri=CELEX:32013L0034> (last accessed 1 September 2022); also see “Financial reporting: EU rules on financial
information disclosed by companies”, available at <https://finance.ec.europa.eu/capital-markets-union-and-
financial-markets/company-reporting-and-auditing/company-reporting/financial-reporting en> (last accessed
1 September 2022).


https://www.ifrs.org/use-around-the-world/why-global-accounting-standards/
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information and a single, trusted accounting language that lowers the cost of capital and
reduces international reporting costs.® The EU introduced an International Accounting
Standards Regulation in 2002,%* requiring consolidated accounts of listed companies to
be published in accordance with the IFRS.

Notwithstanding the existence of globally recognised reporting standards, the nature of
financial reporting remains elaborate and technically complex. Shareholders and others
outside the boardrooms still frequently lack the information they need to hold managers
to account.® Detailed financial reporting standards and organisational complexity lead to
elaborate but nebulous financial statements.®® The multi-layered complexity of this
reporting “mini-world”,*® involving many constitutive elements (eg standard setters,
regulators, auditors, business managers),®” can divert from the intended benefits of
reporting, undermining trust and confidence in the financial reporting system.®®
Moreover, with larger companies, the reporting gets more complex, exacerbated by
increasing legislative and regulatory demands for information across a broad range of
business areas, going beyond requiring just the financial details. The growing legislative
demands for climate risk-related information within the financial accounts following the
recommendations of the Taskforce on Climate-Related Financial Disclosures represent an
important development that highlights the links between financial performance and
climate risks and opportunities. Important as these disclosures will be, the requirements
are likely to add to the complexity involved in financial reporting and accounting, taking
account also of the different demands made of these approaching additional mandatory
legal requirements: investors seek greater clarity regarding their exposure to the risks;
financial centres seek to benefit from the new market for climate-linked securities; and
governments hope that such reporting requirements will contribute towards the reduc-
tion of corporate emissions.®” The added complexities cannot be denied, with what has

been described as a “blizzard of regulation and policy coming down the line”.”

2. Non-financial reporting

Non-financial reporting covers corporate social responsibility (CSR) and sustainability
reporting. With regards to CSR reporting, Tschopp and Huefner explain that the three

2 For more information on IFRS, see <https://www.ifrs.org/use-around-the-world/why-global-accounting-
standards/> (last accessed 1 September 2022).

¢ Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July 2002 on the applica-
tion of international accounting standards, OJ L 243. The USA does not prescribe to IFRS, but instead follows its
own system called “Generally Accepted Accounting Principles” (GAAP).

¢ See, eg, ME Barth and WR Landsman, “How Did Financial Reporting Contribute to the Financial Crisis?” (2010)
19(3) European Accounting Review 399.

% FEE, “The Future of Corporate Reporting: Creating the dynamics for change” (October 2015) <https://www.
accountancyeurope.eu/wp-content/uploads/FEECogitoPaper_-_TheFutureofCorporateReporting.pdf> (last accessed
3 May 2022), at 68.

 MS Morgan, The World in the Model: How Economists Work and Think (Cambridge, Cambridge University Press
2012).

7 Power, supra, note 50, at 474.

8 ACCA, Complexity in Financial Reporting (2009), at 6.

G Naik, “Companies, investors face new pressure from compulsory disclosure of climate risk” (S&P Global, 25
August 2021) <https://www.spglobal.com/esg/insights/companies-investors-face-new-pressure-from-compulsory-
disclosure-of-climate-risk> (last accessed 3 May 2022); see further, A Hosli and RH Weber, “Climate Change
Reporting and Due Diligence: Frontiers of Corporate Climate Responsibility” (2021) European Company and
Financial Law Review 948.

7% Naik, supra, note 69.


https://www.ifrs.org/use-around-the-world/why-global-accounting-standards/
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most widely recognised CSR reporting standards are the Global Reporting Initiative’s (GRI)
G3 standards, Account Ability’s AA1000 Series and the UN Global Compact’s
Communication on Progress, but that there exist hundreds of domestic CSR reporting
guidelines, principles, regulations and standards, as well as other global initiatives.”*
More recent initiatives focusing on sustainability have included the commitment to
include environmental, social and governance factors in investment decision-making
made by signatories to the UN Principles for Responsible Investment, launched in 2006,
and its Sustainable Development Goals.

These multiple initiatives lead to a complex regulatory landscape and call for harmo-
nisation perhaps to reduce some of that complexity. At the EU level, many of the different
approaches to non-financial reporting were brought together in the NFRD,”? adopted in
October 2014 with a date of implementation in all EU Member States by 2018, amending
Directive 2013/34/EU as regards disclosure of non-financial and diversity information by
certain large undertakings and groups. A specific objective of the NFRD is “to increase the
relevance, consistency and comparability of information disclosed by certain large under-
takings and groups across the Union”.”®

The NFRD, together with Guidelines published in 2017, gives companies significant flex-
ibility to disclose relevant information in the way they consider most useful.”* This could
be regarded as a positive and smart approach because it allows companies to report on
what is relevant rather than providing a tick-box report full of redundant information
and “noise”. Undertakings can focus on what they see as relevant in terms of their
own activities and impacts. However, the downside is that this approach allows for
multiple forms of presentation by different companies, adding to the overall complexity
of the broader collection of reports rather than reducing it, leading to “a fragmented
reporting landscape” in which “the ability to engage in meaningful cross company
comparisons by stakeholders is likely to be significantly hampered”.”®

3. Integrated reporting

Integrated reporting (IR) bridges the different reporting arenas and could be viewed as a
potential solution to the information overload and complexity challenge. Thus, an
Integrated Reporting Framework, introduced by the International Integrated Reporting
Council (IIRC), operates on the basis of a set of IR principles, including;: strategic focus
and future orientation; connectivity of information; stakeholder relationships; materiality;
conciseness; reliability and completeness; and consistency and comparability. The goal is
to improve and streamline communication and transparency, but also to improve inte-
grated thinking and internal organisation, as well as to provide quality information on
a company’s value-creation processes over time.”® Yet this has not happened convincingly.
Indeed, Adams notes that gaps in integrative thinking can occur because organisational

1D Tschopp and R] Huefner, “Comparing the Evolution of CSR Reporting to That of Financial Reporting” (2015)
127(3) Journal of Business Ethics 565.

72 Directive 2014/95/EU of the European Parliament and Council of 22 October 2014 amending Directive 2013/
34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups
[2014] O] L 330/1.

73 Recital 21 of Directive 2014/95/EU; Recital 6 of Directive 2014/95/EU.

74 Recital 9 of Directive 2014/95/EU.

> D Ahern, “Turning Up the Heat? EU Sustainability Goals and the Role of Reporting under the Non-Financial
Reporting Directive” (2016) 13(4) European Company and Financial Law Review 599, at 629.

7¢ Website of the International Integrated Reporting Council available at <https://integratedreporting.org/>
(last accessed 1 September 2022).
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structures fail to address the complexity of the contemporary and globalised business
environment and the many silos within those organisations.””

To date, IR has inspired little confidence in the benefits promised because it remains
voluntary, is susceptible to regulatory capture and there is little by way of standardised
methodology in the reporting practices.”® The existence and influence of competing
regimes such as the Sustainability Accounting Standards Board and the GRI, alongside
the TIRC, mean that comparability remains an elusive goal for sustainability information.”
Consequently, integrated reports are “significantly longer and less readable (i.e., less
concise), and more optimistic (i.e., less complete and balanced)” . In addition, “firms with
worse social performance provide reports that are foggier (i.e., less concise) and with less
information on their sustainability performance (i.e., are less complete)”.®! Some firms use
“quantity and syntactical reading ease manipulation as well as thematic content and
verbal tone manipulation as impression management strategies”.®? The Integrated
Reporting Framework provides for a variety of different understandings of IR’s scope
and content, leading to fragmentation across different institutional regimes and diversity
in IR practices.® In short, the emergent IR landscape appears to be “fragmented, cluttered

» 84

and highly contested”.

4. Resulting practices within a complex regulatory landscape of financial and
sustainability reporting
The above discussion has shown that complexity is a prominent feature of reporting. Lack
of standardised or clear regulatory requirements contributes to unclear, minimalist and
low-level comparability of corporate sustainability and non-financial reports.®> The result
is that companies find it difficult to report on different issues relevant to specific
stakeholders,® and both reporters and recipients may suffer information overload®
and confusion.

These problems are worsened in the context of climate change and the pursuit of
sustainability, in which complexity and susceptibility to different understandings®® may
contribute to neutralised reporting and impression management tactics.®’ It may in fact

77 C Adams, Understanding Integrated Reporting (Abingdon-on-Thames, Routledge 2013), at 60.

78 J Flower, “The International integrated reporting Council: A story of failure” (2015) 27 Critical Perspectives
on Accounting 1.

79 P Perego, S Kennedy and G Whiteman, “A Lot of Icing but Little Cake? Taking Integrated Reporting Forward”
(2016) 136(A) Journal of Cleaner Production 53, at 63.

8 G Melloni, A Caglio and P Perego, “Saying More with Less? Disclosure Conciseness, Completeness and Balance
in Integrated Reports” (2017) 36(3) Journal of Accounting and Public Policy 220.

81 ibid.

82 jbid.

8 perego et al, supra, note 79, at 54.

8 perego et al, supra, note 79, at 63.

8 E Bebiak, Human Rights Due Diligence: The European Union’s Approach to Ensuring Respect for Human Rights in
Business (PhD dissertation, Adam Mickiewicz University 2018-2019), at 41.

8 D Diouf and O Boiral, “The Quality of Sustainability Reports and Impression Management: A Stakeholder
Perspective” (2017) 30(3) Accounting, Auditing & Accountability Journal 643; BA Rutherford, “Obfuscation,
Textual Complexity and the Role of Regulated Narrative Accounting Disclosure in Corporate Governance”
(2003) 7(2) Journal of Management and Governance 187.

87 P Druckman, “Foreword”, in C Adams, Understanding Integrated Reporting, supra, note 77, at 23.

8 See, eg, ] Rose and A Cachelin, “Critical Sustainability: Incorporating Critical Theories into Contested
Sustainabilities” (2018) 8 Journal of Environmental Studies and Sciences 518.

8 0 Boiral, “Accounting for the Unaccountable: Biodiversity Reporting and Impression Management” (2016)
135 Journal of Business Ethics 751.
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be impossible to present simplistically what is inherently complex.”® Conversely, some
firms also engage in impression management through providing minimal disclosures.’*
Ultimately, companies may lean towards presenting “an illusion of transparency” - more
information, but with less understanding, and maybe less trust.®?

Despite these observations, the European Commission conducted a “Fitness Check” of
the International Accounting Standards Regulation as well as the Accounting,
Transparency and Non-Financial Reporting Directives and reported in April 2021 that
the regulatory framework is broadly fit for purpose.”® The fitness check identified some
caveats, including lacunae in the Accounting Directive with regards to a lack of standard-
isation on some accounting treatments, leading to a lack of relevance and comparability of
reports and a lack of timeliness. And with regards to sustainability information require-
ments, the NFRD may no longer be an adequate response to new challenges, in particular
the growing needs of investors and other stakeholders for information relating to
sustainability.

While the Commission’s Fitness Check does raise the issue of complexity for preparers
of reports, with regards to the IFRS, such complexity arises more from the activities being
reported upon than from the standards themselves, and from the level of optionality that
the preparers have asked for.”* The Fitness Check may justify the conclusion that the EU
law-reporting regulation to date is complex but manageable given the variety of corporate
activities to be reported upon. Moreover, in terms of responding to the new sustainability
challenges, the Fitness Check makes clear that reforms are required to ensure that the
NRFD stays relevant and to enable preparers and users to respond adequately and effec-
tively. The next section explores the recent EU-level efforts to address the chal-
lenges faced.

IV. The European Union’s sustainability project

The EU has been busy with efforts to tackle climate change and address social and
economic sustainability challenges, developing a regulatory framework that seeks to make
business practices more sustainable. The aim is to enable companies to focus on long-term
sustainable value creation rather than on short-term benefits and to align better the inter-
ests of companies, their shareholders, managers, stakeholders and society. The project is
two-fold: (1) a new sustainable reporting directive and (2) a sustainable corporate gover-
nance initiative to “help companies to better manage sustainability-related matters in
their own operations and value chains as regards social and human rights, climate change,
environment, etc.”,’> with a proposal for a new directors’ duty to stakeholders and a direc-
tive requiring environmental and human rights due diligence. This section asks whether
these two proposals will manage to overcome the problems identified.

% R Calderén and JL Alvarez-Arce, “Corruption, Complexity and Governance: The Role of Transparency in
Highly Complex Systems” (2011) 8 Corporate Ownership & Control 245, at 250; M van Marrewijk, “European
Corporate Sustainability Framework for Managing Complexity and Corporate Transformation” (2011) 5
International Journal of Business Performance Management 213, at 215.

1S Leung, L Parker and J Courtis, “Impression Management through Minimal Narrative Disclosure in Annual
Reports” (2015) 47(3) The British Accounting Review 275.

92 Gold and P Heikkurinen, supra, note 16, at 326.

9 Commission Staff Working Document, Fitness Check on the EU framework for public reporting by companies -
Accompanying the document Report from the Commission to the European Parliament, the Council and the European
Economic and Social Committee on the review clauses in Directives 2013/34/EU, 2014/95/EU, and 2013/50/EU, SWD/
2021/81 final.

% ibid.

% See statement of the European Commission at <https://ec.europa.eu/info/law/better-regulation/have-
your-say/initiatives/12548-Sustainable-corporate-governance_en> (last accessed 1 September 2022).
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I. The sustainability reporting directive

As part of its European Green Deal® and Sustainable Finance Action Plan®” and in further-
ance of the UN Sustainable Development Goals,”® on 21 April 2021, the European
Commission adopted a proposal for a Corporate Sustainability Reporting Directive
(CSRD), amending the existing reporting requirements of the NFRD to include information
on a broader range of environmental, social and governance factors and for such infor-
mation to be provided in line with new reporting standards created by the European
Commission through its European Financial Reporting Advisory Group. Adopting a shift
in terminology from non-financial information to sustainability information (to reflect
that such information does have financial relevance), the CSRD seeks better data from
companies regarding their sustainability risks and impacts and to improve the reliability,
comparability and relevance of the information provided by companies regarding their
sustainability risks, opportunities and impacts. The proposed CSRD, covering all large
companies and all companies listed on regulated markets (except listed micro-enter-
prises), aims also to tackle the “lack of precision in the current requirements, and the large
number of private standards and frameworks in existence”,”” and to “bring clarity and
certainty on what sustainability information to report, and make it easier for preparers
to get the information they need for reporting purposes from their own business
partners”.!® Reported information will have to be audited and companies will need to
digitally “tag” the reported information to make it machine readable and feedable into
a European single access point envisaged in the Capital Markets Union Action Plan.

The proposal builds on and revises the sustainability reporting requirements set out in
the NFRD in order to make sustainability reporting requirements more consistent with the
broader sustainable finance legal framework, including the Sustainable Financial
Disclosure Regulation'® and the Regulation on the establishment of a framework to facili-
tate sustainable investment (the Taxonomy Regulation),'%? as well as to them tie in with
the objectives of the European Green Deal. The proposal will also amend the Audit
Directive, the Audit Regulation and the Transparency Directive. The Taxonomy
Regulation requires relevant companies to disclose certain indicators regarding the extent
to which their activities are environmentally sustainable. These disclosure obligations will
be specified by a separate Commission delegated act - Level 2 technical reporting stand-
ards - and they are likely to retain the double materiality requirement in the NFRD so that
companies will have to report on the risks to companies and the impacts of companies on
society and the environment. These indicators are complementary to the information that
companies must disclose to comply with the NFRD itself.

A striking feature of this effort at the EU level is the multiple layers and interrelated
legislative instruments involved in the proposed new reporting framework, covering
financial and non-financial entities in their sustainability reporting requirements. The
new sustainability reporting directive will amend and complement already-existing direc-
tives. In addition, the list of sustainability matters to be reported on has grown

% European Commission, Communication on the European Green Deal, COM(2019) 640 final.

%7 European Commission, Action Plan: Financing Sustainable Growth, COM(2018) 97 final.

% These are a core part of the UN General Assembly’s global sustainable development framework: the 2030
Agenda for Sustainable Development (the “2030 Agenda”).

% Explanatory Memorandum to the proposal.

100 jhid,

101 Regulation (EU) 2019/2089 of the European Parliament and of the Council of 27 November 2019 amending
Regulation (EU) 2016/1011 as regards EU Climate Transition Benchmarks, EU Paris-aligned Benchmarks and
sustainability-related disclosures for benchmarks [2019] 0] L 317, p 17.

102 Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the establish-
ment of a framework to facilitate sustainable investment, and amending Regulation (EU) 2019/2088 [2020] OJ L
198, p 13.
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significantly, taking into account multiple aspects of environmental, social and gover-
nance issues. The technical and legal details of the EU measures on sustainability reporting
are not trivial. The new provisions are likely to advance reporting and disclosures relating
to sustainability, extending the scope to 49,000 companies, providing standardisation of
sustainability reporting through the implementation of standards, introducing mandatory
assurance, requiring the inclusion of such information in management reports and
requiring the reporting format to be in accordance with the European Single Electronic
Format Regulation.'®® However, the expansion and complexity of these additional and
extensive reporting requirements are likely to present challenges for reporting compa-
nies, and they are also likely to overlap or possibly conflict with other developing
reporting requirements and frameworks such as the International Sustainability
Standards Board prototype climate standard, the Task Force on Climate-related
Financial Disclosures, the Sustainability Accounting Standards Board and the GRI
Universal Standards. Multiple standards are being created by the European Financial
Reporting Advisory Group under a detailed reporting architecture. One potential risk is
that this newly developing EU reporting legislation will result in too many standards
and a lack of consistency of disclosures across companies.'® Clearly, they are likely to
require professional training for lawyers and accountants, analysts and financial advisers
to get up to speed on the requirements. Working through the layers of regulation is likely
to be challenging and might result in longer and still more complicated corporate reports.

As reporting itself does not necessarily lead to full transparency, nor full protection
against risks and impacts, there has also been a turn towards due diligence that will
require corporations to identify and mitigate risks in their processes. To what extent could
this further move lead to more effective accountability given the complexity that has been
highlighted in this discussion? This is explored in the following section.

V. Due diligence

The EU’s sustainable corporate governance plan includes the possibility of due diligence
following the example set in the UNGPs'% and the Organisation for Economic Co-operation
and Development (OECD) Guidelines for Multinational Enterprises and based on key
process requirements regarding the identification, prevention and mitigation of relevant
risks and negative impacts on the part of the company.!® In the sustainable business
context, due diligence should constitute a thorough analysis of a firm’s business, assets,
performance, relationships and impacts to identify any potential risks arising from its
activities and processes. Then the company should include details of its due diligence
process and findings - regarding its risks, impacts and responses - in its reports.!®’
The European Parliament views due diligence as a preventative process through which
companies will take proportionate measures to avoid negative impacts resulting from

103 Deloitte, Corporate Sustainability Reporting Directive - The Future Landscape of Sustainability Reporting (Dublin,
Deloitte 2021) at 4.

104 Latham & Watkins, What the New CSRD Could Mean for Companies in the EU (April 2022) at 8.

105 United Nations, supra, note 9.

16 See the European Commission’s Sustainable Corporate Governance Initiative at <https://ec.europa.eu/
info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance_en> (last accessed
1 September 2022).

197 preamble to proposed Text of Directive on due diligence by European Parliament, para 30: European
Parliament, P9_TA(2021)0073 Corporate due diligence and corporate accountability European Parliament resolu-
tion of 10 March 2021 with recommendations to the Commission on corporate due diligence and corporate
accountability (2020/2129(INL)) at <https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.
pdf> (last accessed 1 September 2022).
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their business activities.!® The FEuropean Commission recently published its proposed
Directive, delayed beyond the original schedule of publication in June 2021.%° The risk-
based approach inherent in this proposed due diligence regulation requires a corporation
actively to look for relevant risks and to show how it has taken steps to erase or mitigate
those risks.

While research evidence at the EU level indicates that due diligence is likely to result in
reductions in negative impacts,''? there are still some problems that can be identified. The
risk-based approach, while acknowledging the “complexity of corporate decision-making
and global supply chains”,*!! may potentially result in a “plurality of law-making mech-
anisms, and the complex landscape featuring the legal centre, the legal periphery and the
social environments of law”.!? The aspirational quality of the due diligence plans means
that “there is no single answer” to how businesses should conduct human rights due dili-
gence, and this is likely to “vary greatly with different contexts”.!** Importantly, the scope
of the proposed Directive could have been much more extensive but instead is limited to
“established business relationships” and leaves out SMEs, even though some of those could
conduct riskier activities. Similarly, companies within the financial sector are also
excluded from some of the key obligations applying to other sectors. The Directive also
fails to provide for strong stakeholder engagement when this could be a helpful way of
limiting some of these riskier activities. Ultimately, corporations retain significant
freedom to conduct their due diligence in ways that remain compatible with their
commercial interests, potentially at the expense of more far-reaching improvements.
Furthermore, litigants face multiple problems when pursuing claims against companies:
time limitations are often stringent, and they may not have access to the documentation
data to support their claims.!

In conclusion, while the proposed human rights due diligence directive will help to level
the playing field and erase the existing divergent and fragmented legislation, this complex
EU-level (and global and harmonised) regulatory landscape could still include overlapping
and redundant regulations (unnecessary red tape), wasted budgets and human resources,
information and regulatory overload and unpredictability.”"® Such fragmentation could

108 Eyropean Parliament, News Release: “MEPs: Companies must no longer cause harm to people and planet
with impunity” (10 March 2021) <https://www.europarl.europa.eu/news/en/press-room/202103041PR99216/
meps-companies-must-no-longer-cause-harm-to-people-and-planet-with-impunity> (last accessed 1 September
2022).

109 proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability Due
Diligence and amending Directive (EU) 2019/1937 COM/2022/71 final; See also: European Parliament
Resolution of 10 March 2021 with recommendations to the Commission on corporate due diligence and corporate
accountability (2020/2129(INL)) text adopted 10 March 2021, at <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:520211P0073> (last accessed 1 September 2022); see also European Parliament Briefing,
Towards a Mandatory EU System of Due Diligence for Supply Chains (October 2020), at <https://www.europarl.
europa.eu/RegData/etudes/BRIE/2020/659299/EPRS_BRI(2020)659299_EN.pdf> (last accessed 1 September
2022); and further, The Wolters Report <https://www.europarl.europa.eu/doceo/document/A-9-2021-0018_EN.
pdf> (last accessed 1 September 2022).

10 F Torres-Cortés, C Salinier, H Deringer et al, Study on Due Diligence Requirements through the Supply Chain: Final
Report (Brussels, European Commission, Directorate-General for Justice and Consumers 2020).

111 Bebiak, supra, note 85, at 42.

112 R Mares, “Business and Human Rights after Ruggie: Foundations, the Art of Simplification and the
Imperative of Cumulative Progress” in R Mares (ed.), The UN Guiding Principles on Business and Human Rights -
Foundations and Implementation (Leiden, Martinus Nijhoff Publishers 2012), at 27.

113 See, eg, UNGP 14.

114 European Coalition for Corporate Justice, Suing Goliath: An Analysis of Civil Cases against EU Companies for
Overseas Human Rights and Environmental Abuses (28 September 2021) <https://corporatejustice.org/
publications/suing-goliath/> (last accessed 1 September 2022).

115 MLP Groenleer, “Redundancy in Multilevel Energy Governance: Why (and When) Regulatory Overlap Can Be
Valuable” (2016) <https://doi.org/10.2139/ssrn.2865683> (last accessed 1 September 2022).
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produce the opposite of what was intended. A parallel example - and a warning - might be
found in the work of Andrijasevic and Novitz, who find in the context of “unfree labor”
that regulations have not protected workers as they were intended to do, instead creating
“a complex “overregulated” legal and codified regulatory landscape”.!*® The combination
of international, regional and corporate regulation has established a “system of institu-
tional exploitation”.'” How might some of these problems be resolved?

VI. Some possible solutions

This paper has highlighted problems of complexity on three dimensions. The sustainability
challenge and climate change problems are clear and obvious,'® but given the multiplicity
of interests involved, the solutions to these are deemed inherently complex and evolving,
necessitating constant learning and collaboration between scientists and business, policy
and regulatory actors and institutions. Efforts to strive towards clearer, universally
accepted definitions and understandings of sustainability - such as with the UN 2030
Agenda for Sustainable Development - might also lead to changes in structural arrange-
ments and to policies and regulations that get closer to targeting the right issues. Given
the observations above, there need to be responses at both the corporate operational level
and the regulatory level, considering also the possible interactions between them.
Removal of unnecessary or wasteful redundancies is required, but at the same time their
provision must be resilient and adaptable so that reliability is maintained and goals
are met.

I. Corporate operational and organisational solutions

Corporate operational and organisational responses alone will not resolve the climate
change problems, but they may contribute positively to their solution. While some redun-
dancy is required to ensure that corporations and supply chains can withstand economic,
environmental or other shocks, it is still important to seek structural arrangements that
allow for real transparency and integrity and that do not cover up dishonest, fraudulent or
other harmful practices. Can supply chains be shortened in a way that does not create
more risks such as over-lean supplies? Could more centralisation within a chain help
to improve, standardise or manage constrained resources across units? Master-data
management across subfunctions may, for example, help to improve process and compli-
ance oversight'*? if it is built into effective corporate governance systems.

Gold and Heikkurinen highlight the challenges that supply chain size and complexity
present for those aiming to achieve transparency. They recommend shortening those
chains and reducing the distance of the economic organisation to make them more
comprehensible. By localising the supply chains, they argue, stakeholders would then
more easily be effective monitors,'?® though not always if the interventions are not well

116 R Andrijasevic and T Novitz, “Supply Chains and Unfree Labor: Regulatory Failure in the Case of Samsung
Electronics in Slovakia” (2020) 6 Journal of Human Trafficking 195, at 206. Similar criticisms might be made of the
corporate and investment capital regulation landscape more generally. Space limitations prevent further elabo-
ration, but for a discussion of this issue, see Basel Committee on Banking Supervision, “Discussion paper: The
regulatory framework: balancing risk sensitivity, simplicity and comparability” (July 2013).

17 Andrijasevic and Novitz, supra, note 116.

118 As made clear in the IPCC reports on the causes of climate change and its potential impacts: see <https://
www.ipcc.ch/reports/> (last accessed 1 September 2022).

119 g Alicke, E Dumitrescu, M Leopoldseder and M Schlichter, “How great supply-chain organizations work”
(McKinsey, 24 September 2020) <https://www.mckinsey.com/business-functions/operations/our-insights/how-
great-supply-chain-organizations-work> (last accessed 3 May 2022).

120 Gold and Heikkurinen, supra, note 16.
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coordinated.'®! Gold and Heikkurinen’s argument is inspired by the work of environmental
economists such as Schumacher,'?? Daly'®® and Latouche,'* and more recently by those
active in campaigns for local produce.'® Again, any shortening of the supply chain should
not put resilience and reliability of the supply chain at risk by causing the chain to be too
small or too localised.?® Degrowth itself should not viewed in an oversimplified way. It
requires a shift towards more qualitative goals and the human relationships involved
in production activities, and it may also require that, societally and economically, there
is a shift of focus towards the relationship between humans and nature in their business
and production activities.'?’”

Mitigation against excessive supply chain complexity could include the use of block-
chain technology, which increasingly presents real opportunities for supply chains to
become more transparent, flexible and secure. Moreover, blockchain plays a crucial role
in building mutual trust with supply chain stakeholders,'?® at least by collecting relevant
data, though governance structures and actors will determine how such data are used.
Manuj and Sahin suggest additional mitigation strategies including maintaining flexibility
within the workforce, building buffers against logistical or supply shocks, knowledge
management and relations management together with integration, collaboration and
cultural alignment.'? Utilisation of supplier relations management techniques could also
help to ensure that purchasing companies are able to conduct clear and effective due dili-
gence of the risks with which they are concerned and to maintain long-term relationships
with their suppliers.!>

The regulatory framework will play an important role in influencing decisions made
in large corporations and supply chains. The next subsection returns to focusing on
addressing the regulatory issues.

2. Legal and regulatory solutions

Climate change and sustainability have large spatial and time spans, with challenges for
resource and economic redistribution socially, geographically and generationally, and they
present major hurdles for policy actors and legislators to create effective law: they give
rise to “moments” for the “enactment of provisions specifically designed to maintain the
legislation’s ability to achieve its long-term objectives over the longer term”.!3! Both
short-term and long-term interests must be respected, especially because, as Lazarus

121 See, eg, C Vogel, S Mathé, M Geitzenauer, H Tim Ndah, S Sieber, M Bonatti and M Lana, “Stakeholders’
Perceptions on Sustainability Transition Pathways of the Cocoa Value Chain towards Improved Livelihood of
Small-Scale Farming Households in Cameroon” (2020) 18 International Journal of Agricultural Sustainability 55.

122 FF Schumacher, Small Is Beautiful: Economics as if People Mattered (London, Blond & Briggs 1973).

123 HE Daly, “Steady-State Economics: Concepts, Questions, Policies” (1992) 1(6) GAIA: Ecological Perspectives
for Science and Society 333.

124 s Latouche, “De-Growth: An Electoral Stake?” (2007) 3 The International Journal of Inclusive Democracy 14.

125 See, eg, MR Bauermeister, “Social Capital and Collective Identity in the Local Food Movement” (2016) 14
International Journal of Agricultural Sustainability 123.

126 Baldwin and Freeman, supra, note 26; R Baldwin, The Great Convergence (Cambridge, MA, Harvard University
Press 2016).

1271 Nesterova, “Degrowth Business Framework: Implications for Sustainable Development” (2020) 262 Journal
of Cleaner Production 121382.

128 1 Meidute-Kavaliauskiene, B Yildiz, § Cigdem and R Cincikait, “An Integrated Impact of Blockchain on Supply
Chain Applications” (2021) 5(2) Logistics 33.

129 | Manuj and F Sahin, “A Model of Supply Chain and Supply Chain Decision-Making Complexity” (2011) 41
International Journal of Physical Distribution & Logistics Management 511.

130 1 Panontongan, Implementation of Supplier Relationship Management Framework for Supply Chain Due Diligence
(PhD dissertation, Leipzig Graduate School of Management 2017).

131 Lazarus, supra, note 1, at 1157.
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observes, climate change (and sustainability) legislation “imposes costs on the short term
for the realization of benefits many decades and sometimes centuries later”, with the risk
that it will simply be “unraveled” over time.'*

The challenge is to develop a legal framework that is both “flexible in certain respects
and steadfast in others. Flexibility is necessary to allow for the modification of legal
requirements over time in light of new information. Steadfastness or ‘stickiness’ is impor-
tant to maintain the stability of a law’s requirements over time.”"**> What is the right
balance to strike for these legislative and regulatory efforts? As with corporate structures,
the legal and regulatory framework must respond to the organisational and system
complexities without over-regulating so much as to hinder accessibility or clarity - a fine
balancing exercise! For sustainability reporting and due diligence, all interested parties
need to adopt at least a collective understanding of the risks and work on establishing
common goals and objectives, and some streamlining and rationalising is required
to “clean up” many of the overlapping and potentially contradictory reporting
requirements.”** 1t is necessary to distinguish the redundancies that are “inefficient”
and those that are “constructive and reinforcing”, removing the former and retaining
the latter in order to allow the system to be reliable and adaptable.'*> A systemic approach
is necessary while providing certainty about the connections and the objectives between
the sustainability goals and the legislative provisions. In the words of the European
Systemic Risk Board 2019:

[Rlegulation should be complex (state-contingent, risk-sensitive, case-dependent)
enough to appropriately capture the heterogeneity of institutions, risks and circum-
stances, but not so convoluted and onerous to comply with and enforce that it results
in unnecessary cost burdens, discourages competition and innovation, leaves room
for regulatory arbitrage or induces hard-to-anticipate behaviours that can increase
systemic risk.!*

As noted above, some overlap could help to overcome the resilience and reliability issues
in the policy and legislative arenas, such as having multiple regulatory bodies who can
monitor corporate behaviours and each other’s actions, providing a regulatory safety
net and a support for regulatory innovation, allowing for the more effective rules and
regulatory responses ultimately to be given preference.’®” Of course, multiple regulatory
actors and institutions, may give rise to misunderstandings and goal divergences.
Communication and agreements about specific roles and goals are therefore essential
to avoid additional unhelpful complexity emerging.'*

The relevant laws need to be robust and capable of promulgating the desired behav-
iours and outcomes. To attain this regulatory quality, Gai et al recommend seven princi-
ples according to which the financial regulatory framework should be designed, which
could perhaps be applied more broadly to reporting and sustainability-focused
regulation:'*

132 ibid,

133 jbid.

134 G Tsagas and C Villiers, “Why ‘Less is More’ in Non-Financial Reporting Initiatives: Concrete Steps towards
Supporting Sustainability” (2020) 10 Accounting, Economics, and Law: A Convivium 1.

135 M Landau, “Redundancy, Rationality, and the Problem of Duplication and Overlap” (1969) 29 Public
Administration Review 346, at 356.

13¢ Gai et al, supra, note 13, at 7-8.

137 Groenleer, supra, note 115.

138 T prosser, “Constitutions as Communication” (2017) 15(4) I-CON 1039.

139 Gai et al, supra, note 13, at 36.
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(1) Adaptability: ability to evolve and not hinder innovation;

(2) Diversity: varied institutions and business models with substitutability through
redundancies;

(3) Proportionality: self-regulation proportionate with market imperfections;

(4) Resolvability: regulate not to avoid failure but to ensure failure does not disrupt;

(5) Systemic perspective: ensure provision of services rather than seeking institu-
tional survival;

(6) Information availability: access to information to identify vulnerabilities and
contagion risks;

(7) Non-regulatory discipline: market discipline, corporate governance and manage-
rial ethics to complement regulation.

The combined CSRD and Corporate Sustainability and Due Diligence Directive (CSDD)
regimes should at the least be in alignment with each other - for example, on the scope
of companies covered. In their current proposed formats, the proposed CSRD will apply to
a much more extensive number of companies than the CSDD. Arguably, the CSDD’s scope
should be extended to mirror that of the CSRD and with less opportunity for companies to
make use of loopholes that have emerged (eg through the contractual assurances provi-
sions that could be used as a way to avoid responsibilities).'*® Indeed, the steps towards
mandatory due diligence requirements at the EU level signify that reporting itself is not
enough. Due diligence necessitates a more fulsome and active approach on the part of the
corporations as they must show that they have acted to eradicate or mitigate any risks to
stakeholders identified in their internal examination processes. Further clarification of
some of these details is also required to ensure that the legislation has the intended
impacts. For example, what does mitigation really entail? The due diligence legislation will
also require measurement of the impacts and the results of the efforts made. One risk is
that such due diligence requirements might, in the long term, incentivise corporations to
shorten their supply chains so that they can cope with these demands. While this might
reduce complexity, it might also encourage shifting of relationships in order to avoid
established business relationships and would bring companies into contact within the
boundaries of the Directive. A more robust regime, as envisaged by Gai et al, might also
require more effective enforcement, with more meaningful stakeholder engagement and
greater access to justice and remedies, than is currently presented. Closer alignment with
some existing frameworks such as the UN and OECD human rights due diligence standards
would also make for a more coherent universal body of requirements that might in them-
selves go some way towards reducing some of the complexity within the system.'*!
Overall, it is currently early days for human rights or sustainability-related due diligence,
but researchers have identified at least three prerequisites for success: transparency;
external participation and verification; and monitoring and review.'*?

VIl. Conclusion

This paper has observed the impacts of the complexities of multinational corporations,
corporate groups and supply chains: while their redundancies can protect them and their

140 See, eg, Shift, The EU Commission’s Proposal for a Corporate Sustainability Due Diligence Directive - Shift’s Analysis
(March 2022); European Coalition for Corporate Justice, European Commission’s proposal for a directive on Corporate
Sustainability Due Diligence - A Comprehensive Analysis (Legal Brief, April 2022); Irish Coalition for Business and
Human Rights, How Do We Improve the EU Corporate Sustainability Due Diligence Law? (Briefing Paper, May 2022).

M1 ibid.

142 J Harrison, “An Evaluation of the Institutionalisation of Corporate Human Rights Due Diligence” (2012)
Warwick School of Law Research Paper 18 <https://ssrn.com/abstract=2117924> (last accessed 3 May 2022).
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customers from supply shocks and unnecessary costs, they also provide opportunities
to hide exploitative or harmful practices. Despite many reporting and disclosure
requirements, these have not necessarily improved those corporate practices
sufficiently. Moreover, the reporting requirements are themselves complex, leading to
“over-regulation”, lack of clarity and information overload and cost. Ongoing reform
efforts at the EU level, while important and worth pursuing as efforts to harmonise
and simplify the regulatory landscape, in fact risk increasing the complexity already
burdening this regime. In this realm, due diligence legislation could represent an advance
for reporting, going further than voluntary measures and requiring more proactive and
responsive vigilance from the corporate actors - firms must probe their internal struc-
tures and processes to dig out and minimise or prevent potential negative impacts on
people and the environment resulting from their business operations throughout their
networks, This may add further complexity, but it might represent a necessary new
layer of regulation if it pushes corporate actors meaningfully to examine and reflect
on their risks and impacts. In addition, due diligence is not an entirely novel phenomenon
to many firms who already use it as a guard against issues such as corruption and money
laundering.'**

Nevertheless, many questions remain for further research: how do these global and
operational complexities interact with the regulatory complexities? Does one complexity
create the other? Should we tackle one complexity first and then the other? If we tackle
the regulatory complexity, will that make a difference to corporate behaviours? If we
tackle the operational, structural complexities, might that naturally bring about a simpler
regulatory approach?

The overall message is that complex systems present immense challenges for regula-
tory actors. While some complexity might provide safety nets that would be lost through
oversimplification, it is also necessary to remove those complexities that give rise to
opportunities for obfuscation or that cause the regulatory framework to become too costly
and unworkable or inaccessible. With the new EU-level developments in progress, efforts
should be made to achieve the right balance now to avoid yet more regulatory and infor-
mation overload and to ensure that the goal of sustainable business is met.
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