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Abstract: After not applying countervailing duty (CVD) law against non-market
economies (NMEs) for two decades, the United States opened a CVD
investigation against China in 2006. After extensive litigation, a US appeals court
ruled that it was illegal to apply CVD law to NMEs. While that ruling was being
appealed, the US Congress passed legislation stipulating that the application of
CVD law to NMEs starting in 2006 was legal. China challenged this legislation
at the WTO. The dispute resulted in a ruling that left open the possibility that the
legislation violated the GATT, as well as a ﬁnding that the United States must
investigate its application of countervailing and antidumping duties against
China. This dispute has implications for a number of current WTO debates
including: whether Appellate Body rulings create a binding precedent, whether
the Appellate Body should have authority to remand cases, and what information
should be required in panel requests.

1. Introduction
In the early 1980s, the United States Department of Commerce (USDOC) decided
that it would not apply countervailing duty (CVD) law to Non-Market Economies
(NMEs). In 2006, however, the USDOC reversed course and decided to open a
CVD investigation against China despite its status as an NME country. This decision was challenged by China in the WTO,1 as well as by Chinese exporters in US
courts. In 2012, the US Court of Appeals for the Federal Circuit ruled that the
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and Anti-Dumping Measures on Certain Products from China, WT/DS449 [US‒Countervailing and AntiDumping Measures (China)].

375

Downloaded from https://www.cambridge.org/core. IP address: 18.207.136.184, on 23 Sep 2019 at 05:47:31, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745615000683

376

MOSTAFA BESHKAR AND ADAM S. CHILTON

USDOC’s decision to apply CVD law to Chinese products was inconsistent with
existing US trade law. Before this decision was ﬁnal, however, the US Congress
passed a law – known as the GPX Legislation2 – stating that CVD law is applicable
to NMEs. Moreover, the law further stated that CVD law was applicable to NMEs
starting in 2006.
In US–Countervailing and Anti-Dumping Measures (China), China challenged
the GPX Legislation’s retroactive clariﬁcation that US law permitted the application of CVD laws to NMEs. China speciﬁcally argued that the GPX Legislation
was inconsistent with three of the requirements in Article X of the GATT on the
publication and administration of trade agreements: (1) the requirement to
publish laws promptly after they are made effective; (2) the requirement to not
advance rates prior to their publication; and (3) the requirement to have agencies
implement the decisions of tribunals reviewing trade policies. China additionally
argued that the United States violated the Agreement on Subsidies and
Countervailing Measures (SCM Agreement) by failing to investigate the simultaneous application of countervailing duties and antidumping duties – a practice
known as applying ‘double remedies’ – in 26 cases between 2006 and the
passage of the GPX Legislation in 2012.
In response to China’s GATT claims, the United States argued against China’s
characterization of the GPX Legislation and interpretation of Article X. In response to China’s SCM Agreement claims, the United States advanced two different lines of argument. First, the United States argued that previous WTO Appellate
Body (AB) precedents do not bind the panel, and that it should ignore a previous
AB interpretation of the SCM Agreement Article 19.3 that established a duty to investigate the simultaneous application of countervailing duties and antidumping
duties. Second, the United States argued that China’s request for the formation
of a panel was inconsistent with the requirements of the Dispute Settlement
Understanding (DSU) because it listed several articles that the US allegedly violated
without correctly specifying the correct sub-article at issue in the case.
The panel rejected all three of China’s claims that the GPX Legislation was inconsistent with Article X of the GATT. The panel did, however, rule in favor of
China’s claim that the United States’ failure to investigate the application of
double remedies was inconsistent with US obligations under the SCM
Agreement. In doing so, the panel did not accept the United States invitation to
ignore the AB precedent or the argument that China’s panel request was deﬁcient.
China and the United States both appealed parts of the panel report. The AB
overruled the panel’s interpretation of one part of Article X of the GATT, and
ruled that the GPX Legislation may have advanced rates prior to their publication.
The AB was not able to complete the analysis and make a ﬁnal ruling on whether
the GPX Legislation violated Article X, however, because more information on the

2 United States Public Law No. 112-99, 126 Stat. 265 (13 March 2012).
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exact status of the US law prior to the passage of the GPX Legislation was required.
Additionally, the AB rejected the United States’ argument that China’s panel
request was deﬁcient because it failed to speciﬁcally identify which aspects of the
SCM Agreement had been violated. The AB instead ruled that the panel request
was acceptable because it was possible to identify the relevant portions of the
SCM based on the narrative of China’s complaint.
Ultimately, the direct consequences of this dispute are limited: the United States
will have to investigate the application of double remedies in a couple of dozen
cases between 2006 and 2012. The issues raised by this dispute, however, speak
to several important potential reforms of the WTO dispute settlement process. In
this paper, we discuss ﬁve issues raised by the dispute. First, we consider whether
a strong conception of vertical precedent – that is, AB rulings binding future
panels – is desirable within the WTO. Second, we revisit the debate over whether
the AB should be given authority to remand disputes back to panels. Third, we
discuss the implications of allowing complaining states to ﬁle panel requests
without speciﬁcally identifying the relevant articles that form the legal basis for
their claim. Fourth, we explain how the AB’s ruling may force future panels to
engage with the legal decisions and procedures of the domestic court in a way
that they previous have not had to do. Finally, we evaluate the validity of the
AB’s arguments on the application of double remedies.

2. Background to the dispute
The United States Department of Commerce (USDOC) decided during the early
1980s that it would not apply countervailing duty (CVD) law to Non-Market
Economies (NMEs). This decision was made after the USDOC determined that it
would be impossible to identify government ﬁnancial contributions to producers
in countries in which the governments were involved extensively in the economy.
The USDOC’s decision not to apply countervailing duty law to NMEs was challenged in US domestic courts. In a 1986 case, Georgetown Steel v. United States,
the US Court of Appeals for the Federal Circuit afﬁrmed the legality of the
USDOC’s policy of not applying CVD law to NME countries.3
For the next 20 years, the USDOC maintained its policy of not applying CVD
law to NME countries. In 2006, however, that policy was revisited. In October
of that year, the USDOC received a petition to initiate an investigation on
Coated Free Sheet Paper imported from China. The USDOC notiﬁed China of its
intention to accept the petition, and entered into consultations with China. The
USDOC also publically announced that it was considering applying CVD law to
China and invited comments on whether China warranted the application of
CVD law despite being an NME. In 2007, the USDOC published a notice in the

3 Georgetown Steel v. United States, 801 F.2d 1308 (Fed Cir. 1986).
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US Federal Register that it had ‘determine[d] that the countervailing duty law can
be applied to imports from the PRC’.4 This decision was justiﬁed based on the view
that, unlike the soviet-style economies considered in Georgetown Steel, it was no
longer impossible to apply CVD law to China because the modern Chinese
economy includes a great deal of private ownership and entrepreneurship. As a
result, it was decided that it would be possible to determine whether the Chinese
government was subsidizing speciﬁc exports.
Following this change in policy, the USDOC began to initiate CVD investigations
against China. After the USDOC conducted parallel CVD and AD investigations
on certain off-the-road tires from China that resulted in the imposition of countervailing duties and antidumping duties in 2008, Chinese exporters ﬁled complaints
in the US court challenging the imposition of CVDs against countries classiﬁed as
NMEs. This resulted in a series of cases known as the ‘GPX Litigation’. These cases
led to a 2011 ruling from the US Court of Appeals for the Federal Circuit that, contrary to the USDOC’s 2007 decision, under existing US law ‘countervailing duties
cannot be applied to goods from NME countries’.5
The US Government responded to this decision by ﬁling a petition for rehearing
in March 2012. A week later, and before the court ruled on the petition for rehearing, the US Congress passed a law that has become known as the ‘GPX
Legislation’.6 This law overturned the previous court decision by explicitly
noting that CVD law can be applied to NMEs. Moreover, the GPX Legislation
further stated that this section of the law applies to all CVD investigations initiated
‘on or after November 20, 2006’. In May of 2012, the US Court of Appeals for the
Federal Circuit issued an order recognizing that Congress had overturned their previous decision and noting that this decision was made prior to the case being ﬁnal
because the petition for rehearing was still pending.7
In September of 2012, China ﬁled a request for a consultation at the WTO,
claiming that the GPX Legislation violated Article X of the GATT and that the
United States failed to avoid the application of double remedies in 26 investigations
initiated between 20 November 2006 and 13 March 2012.8

3. Key issues examined in the panel and AB reports
After China dropped a number of claims during the panel proceeding, there were
three remaining legal issues in US–Countervailing and Anti-Dumping Measures
(China). First, China claimed that the GPX Legislation violated three parts of
4 Coated Free Sheet Paper from the People’s Republic of China: Amended Afﬁrmative Preliminary
Countervailing Duty Determination, 72 Fed. Reg. 17,484, 17,486 (Department of Commerce, 9 April
2007).
5 GPX Int’l Tire Corp v. United States, 666 F.3d 732, 745 (2011).
6 United States Public Law No. 112-99, 126 Stat. 265 (13 March 2012).
7 GPX Int’l Tire Corp v. United States, 678 F.3d 1308 (2012).
8 US‒Countervailing and Anti-Dumping Measures (China).
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Article X of the GATT. Second, China claimed that the United States’ failure to
avoid the application of double remedies in 26 investigations violated the SCM
Agreement. Third, the United States challenged the consistency of China’s panel
request with the requirement that parties must provide a brief summary of the
legal basis of their claim.

3.1 Publication and administration of trade agreements
China challenged the GPX Legislation’s compliance with three different parts of
the requirements in Article X of the GATT on the publication and administration
of trade agreements. Those are the requirements in: (1) Article X:1 to publish laws
promptly after they are made effective; (2) Article X:2 to not advance rates prior to
their publication; and (3) Article X:3(b) to have agencies implement the decisions of
tribunals reviewing trade policies.
3.1.1 Publishing promptly
China challenged the GPX Legislation’s compliance with the requirement in Article
X:1 of the GATT that measures be published promptly. The relevant part of Article
X:1 requires that ‘[l]aws … of general application, made effective by any [Member],
pertaining to rates of duty, taxes or other charges, or to requirements, restrictions or
prohibitions on imports … shall be published promptly in such a manner as to enable
governments and traders to become aquatinted with them’.
China’s argument was that the GPX Legislation was inconsistent with this requirement because even though the legislation was enacted on 13 March 2012,
the legislation was ‘made effective’ as of 20 November 2006. This is because
Section 1 of the GPX Legislation clariﬁed that CVD law can be applied to
NMEs after 20 November 2006. China argued that the effective date of a law is
‘when it could have an actual effect “in practice”, not the date on which it was formally promulgated or formally entered into force’.9 The United States argued in response that ‘made effective’ clause ‘is aimed at limiting the application of Article
X:1 to measures that have been adopted or brought into operation’.10
The panel agreed with the United States’ interpretation of Article X:1, and
argued that China’s interpretation would render a range of measures that apply
to events or circumstances before their entry into force inconsistent with Article
X:1.11 For example, China’s interpretation would mean that legal or administrative
rulings that impose legal consequences on past events were inconsistent with the
GATT. The panel thus concluded that the GPX Legislation was made effective
on 13 March 2012 and published promptly afterwards. China did not appeal
this ruling to the AB.

9 Ibid., para. 7.59.
10 Ibid., para. 7.61.
11 Ibid., para. 7.73.
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3.1.2 Advancing rates
China challenged the GPX Legislation’s compliance with the requirement in
Article X:2 of the GATT that measures should not advance rates before being
ofﬁcially published. In relevant part, Article X:2 provides that ‘No measures of
general application … effecting an advance in a rate of duty … or imposing a
new or more burdensome requirement … shall be enforced before such measure
has been ofﬁcially published’. The article has been interpreted as having two elements. Successful claims must prove that a measure results in: (1) the advance or
imposition of new or more burdensome requirements (2) that are enforced prior
to publication.
China argued at the panel stage that since the GPX Legislation was passed in
2012 but allowed for CVD law to be applied to NMEs starting in 2006, the law
advanced or imposed a new requirement before the law was ofﬁcially published.12
The United States responded by arguing that the GPX Legislation not only did not
advance the rates of duties or impose new burdens because the law simply codiﬁed
the existing USDOC practice, but also that the GPX Legislation does not fall under
the scope of Article X:2 because the legislation is not a measure of ‘general
application’.13
The panel ﬁrst considered the second element of Article X:2, and found that the
GPX Legislation was in fact enforced prior to publication.14 This is because the
purpose of the GPX Legislation was to clarify that CVD Law applies to NMEs,
and that the legislation established that this could be enforced prior to the legislation’s publication in 2012.15 Next, the panel considered the ﬁrst element of Article
X:2 and found that to determine whether there had been an advance in a rate there
must be a comparison ‘between the new rate effected by the measure at issue and
the rate that was previously applicable under an established and uniform practice’.16 The panel applied this interpretation of Article X:2 to ﬁnd that the GPX
Legislation was not an advance in rate because the USDOC started applying
CVD law to NMEs in 2006.17

12 Ibid., para. 7.91.
13 Ibid., para. 7.92.
14 Ibid., para. 7.127.
15 In addition to this analysis, the panel also considered whether the GPX Legislation is a measure of
‘general application’. The Panel found that the deﬁnition of ‘general application’ should be the same for
Article X:1 and Article X:2. US‒Countervailing and Anti-Dumping Measures (China), para. 7.137. This
lead the Panel to reach the conclusion that the GPX Legislation is of general applicability despite being
narrow in scope because it applies to an entire class of entities. Ibid., para. 7.35.
16 Panel Report, US‒Countervailing and Anti-Dumping Measures (China), para. 7.155.
17 It is worth noting that there was a dissenting opinion on this point. Ibid., paras. 7.212–7.248. A
Panelist writing in dissent argued that the appropriate standard to determine whether a measure had
advanced a rate of duty in violation of GATT Article X:2 should be what the rate would have been in
the absence in the measure. Ibid., para. 7.229. Under this standard, prior to the passage of the GPX
Legislation, US law would not allow the application of CVD law to NMEs following the GPX
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China appealed this ruling to the AB. The AB reversed the panel’s interpretation
of how to evaluate whether an advance in a rate had occurred under Article X:2.
The AB argued that instead of comparing the new measure with the prior ‘established and uniform practice’, the correct comparison is between the new measure
and the ‘prior published practice’.18 The AB reasoned that this is the correct interpretation because Article X:2 reﬂects the principles of transparency and due
process, and published measures are necessary to advance these goals.
Using this interpretation of Article X:2, the AB considered whether the GPX
Legislation was an advance over the prior published measures in the United
States or merely a clariﬁcation of them. Although the AB reviewed the history of
the GPX Legislation at length, the AB ultimately determined that it was unable
to complete the analysis because the panel had not adequately considered how to
evaluate the legality of the USDOC’s practice of applying CVD law to NMEs
after 2006 and the legal status of the relevant judicial pronouncements.19
3.1.3 Amending the law ‘retroactively’
China challenged the GPX Legislation’s compliance with the requirement in
Article X:3(b) of the GATT to implement judicial decisions. The relevant sections
of Article X:3(b) provide that each Member ‘shall maintain … judicial … tribunals’
and that ‘[s]uch tribunals or procedures shall be independent of the agencies
entrusted with administrated enforcement and their decisions shall be implemented
by … such agencies’ unless an appeal is made.
China argued that the GPX Legislation was inconsistent with Article X:3(b)
because the legislation amends the law retroactively and makes it applicable to judicial proceedings. China speciﬁcally argued that although ‘the national legislature
may enact new laws, and nation courts may be required to interpret and apply
those laws in future cases’, ‘any such law must apply prospectively, and may not
have the effect of altering the outcome of a judicial decision that was based on
the laws in effect at the time the relevant administrative actions were taken’.20 In
response, the United States argued that Article X:3(b) does not impose any limits
on national legislatures, and that Article X:3(b) instead imposes a ‘structural’ obligation on members to establish tribunals whose ﬁnal decisions should be implemented by the relevant agencies.21
The panel agreed with the United States’ argument that Article X:3(b) does not
prohibit a member’s legislature from passing a law like the GPX Legislation. The

Litigation. As a result, the panelist argued that the GPX Legislation should be ruled inconsistent with
Article X:2 of the GATT.
18 AB Report, US‒Countervailing and Anti-Dumping Measures (China), paras. 4.103–4.114.
19 Ibid., paras. 4.182–4.183.
20 Panel Report, US‒Countervailing and Anti-Dumping Measures (China), para. 7.272.
21 Ibid., para. 7.246. The United States also argued that China’s claim should fail because the litigation
in question was not ‘ﬁnal’ by the time the GPX Legislation was passed.
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panel’s reasoning was in part based on the argument that X:2 regulates the passage
of new legislation and that X:3 does not address the topic.22 As a result, it would be
a mistake to read X:3(b) as applying a constraint on the ability of a member’s legislature to pass a law like the GPX Legislation. Finally, the panel argued that it
was unnecessary to resolve whether the obligation in X:3(b) was structural
because it would not affect their overall conclusion that the GPX Legislation
was not inconsistent with the article.23 China did not appeal this ruling to the AB.

3.2 Failure to investigate double remedies
China argued that the United States violated the SCM Agreement by failing to investigate whether remedies were imposed during 26 parallel CVD and AD investigations that were initiated between 20 November 2006 and 13 March 2012.24
China’s claim relied on the AB’s ruling in US‒Countervailing and Anti-Dumping
Measures (China) that imposing both CVDs and ADs calculated using an NME
Methodology is inconsistent with Article 19.3 of the SCM Agreement, and that
the burden is on the investigating authority to investigate whether the same subsidies are being offset twice.25 China argued that the United States had not complied
with this ruling because the USDOC failed to investigate whether their simultaneous imposition of CVDs and ADs were based on the same underlying subsidies.
The United States objected to the interpretation of Article 19.3 that had been
adopted by the AB in US‒Countervailing and Anti-Dumping Measures (China).
The United States argued that the AB erred when it found a duty to investigate
in Article 19.3 of the SCM Agreement, and that the AB based its decision on arguments that were ‘far aﬁeld’ from the arguments made by the United States and
China in DS379.26 Moreover, the United States argued that the panel was not obligated to adopt the same interpretation of Article 19.3 that the AB adopted in US‒
Countervailing and Anti-Dumping Measures (China). Instead, the United States
argued that panels are not bound to follow prior AB precedent when the ﬁndings
are not persuasive or based on a valid understanding of the relevant agreements.
As a result, the United States urged the panel to reject China’s claim that the
United States failed to comply with Article 19.3 by not investigating whether
double remedies had been levied in parallel CVD and AD proceedings.
The panel rejected the United States request that it reconsider the interpretation
of Article 19.3 that the AB had adopted in US‒Countervailing and Anti-Dumping
Measures (China). The panel acknowledged that, absent a ‘cogent reason’, it

22 Ibid., paras. 7.269–7.274.
23 Ibid., para. 7.296.
24 China initially argued that the United States had failed to investigate the application of double remedies in 26 proceedings, but the Panel found that the evidence suggested that the last investigation was
initiated after 13 March 2012. Ibid., paras. 7.367–7.372.
25 Ibid., para. 7.308.
26 Ibid., para. 7.312.
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should resolve legal questions the same way that they had been decided in previous
AB decisions.27 The panel noted, however, that what constitutes a ‘cogent reasons’
to depart from prior interpretations had not previously been deﬁned by the AB.
Since the AB had not previously done so, the panel offered a list of four situations
where a panel would have a cogent reason to ignore prior AB interpretations:
(i) a multilateral interpretation of a provision of the covered agreements under
Article IX:2 of the WTO Agreement that departs from a prior Appellate Body interpretation; (ii) a demonstration that a prior Appellate Body interpretation
proved to be unworkable in a particular set of circumstances falling within the
scope of the relevant obligation at issue; (iii) a demonstration that the
Appellate Body’s prior interpretation leads to a conﬂict with another provision
of a covered agreement that was not raised before the Appellate Body; or (iv) a
demonstration that the Appellate Body’s interpretation was based on a factually
incorrect premise.28

The panel decided that none of these four reasons was present in this dispute and, as
a result, that there was not a cogent reason to ignore the AB prior interpretation of
Article 19.3. Based on this interpretation, the panel ruled that the United States had
an obligation to investigate whether it had applied double remedies during the 25
concurrent CVD and AD investigations that the USDOC had conducted between
20 November 2006 and 13 March 2012. The panel further ruled that the evidence
suggested that these investigations had not occurred and that consequently the
United States had acted inconsistently with its obligations under the SCM
Agreement.29 The United States did not appeal this ruling to the AB.

3.3 Identiﬁcation of speciﬁc measures within the panel request
The United States argued that China’s panel request did not meet the requirements
of Article 6.2 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes (DSU). Among other things, Article 6.2 requires that
requests to establish panels ‘identify the speciﬁc measures at issue and provide a
brief summary of the legal basis of the complaint sufﬁcient to present the
problem clearly’. This clause is read as containing two separate requirements,
and the United States argued that China failed to meet the later requirement to identify the legal basis for the complaint.
Speciﬁcally, the United States argued that Part C and Part D of China’s panel
request did not clearly identify the legal basis of the complaint. The contents of
Part D of China’s request were central to this argument. In Part D, China
claimed that the United States’ failure to investigate and avoid double remedies
in certain reviews between 20 November 2006 and 13 March 2012 were

27 Ibid., para. 7.316.
28 Ibid., para. 7.317.
29 Ibid., para. 7.396.
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inconsistent with ‘Articles 10, 15, 19, 21, and 32 of the SCM Agreement and
Article VI of the GATT 19994’.30 The United States argued that prior AB
rulings have indicated that panel requests alleging violations of articles with multiple paragraphs should identify the speciﬁc section of the article that is being violated.31 Additionally, the United States argued that inconsistencies with Article 6.2
must be evaluated based on the initial written submissions.
In a preliminary ruling, the panel determined that China’s claim under Part C
should be dropped and that only China’s claims of violations of Articles 10, 19,
and 32 of the SCM Agreement should be at issue. This was based on the panel’s
view that ‘sufﬁciently clear inference’ could be made that speciﬁc obligations at
issue must be Articles 10, 19.3, and 32.1. This is both because China speciﬁcally
referred to ‘double remedies’ and referenced a previous WTO Dispute – US‒
Countervailing and Anti-Dumping Measures (China) – that indicated that only
those Articles could be at issue.
The United States appealed this ruling to the AB. The AB upheld the panel’s
ﬁnding that China’s panel request was not inconsistent with Article 6.2 of the
DSU. The AB did not directly adopt the panel’s language of ‘sufﬁciently clear inferences’ when explaining why the information provided in China’s panel request
satisﬁed Article 6.2. Instead, the AB argued that the ‘examination of all of the components of the panel request as a whole’ and the ‘content of the narrative explanation’ make it possible to identify that references to Articles 10, 19, and 32 of the
SCM Agreement actually refer to Articles 10, 19.3, and 32.1 of the SCM
Agreement.32 Moreover, the AB rejected the United States’ argument that China
should not be able to cure its deﬁcient panel request by dropping initial claims.
The AB argued that abandonment of claims ‘does not add to, or detract from,
an independent assessment of whether the remaining claims are identiﬁed in a
manner that is sufﬁcient to present the problem clearly’.33

4. Legal and economic analysis
The direct consequence of the AB decision in US‒Countervailing and AntiDumping Measures (China) is that the United States is required to investigate the
simultaneous application of countervailing duties and antidumping duties in 25
cases that were initiated between 2006 and 2012. This dispute directly raises,
however, several important issues about how the dispute settlement process
should be structured. In this section, we discuss ﬁve of those issues.

30 AB Report, US‒Countervailing and Anti-Dumping Measures (China), para. 4.18.
31 The United States speciﬁcally cited to China–Raw Materials to support this claim.
32 Ibid., para. 4.45.
33 Ibid., para. 4.49.
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4.1 The role of precedent in the WTO
One of the issues raised by US‒Countervailing and Anti-Dumping Measures
(China) is the status of precedent within the WTO dispute settlement system. As
a de jure matter, the reports issued by panels and the AB are not binding precedents
in future disputes. According to the WTO Legal Affairs Division and the Appellate
Body Secretariat, ‘[e]ven if adopted, the reports of panels and the Appellate Body
are not binding precedents for other disputes between the same parties on other
matters or different parties on the same matter, even though the same questions
of WTO law might arise. As in other areas of international law, there is no rule
of stare decisis in WTO dispute settlement according to which previous rulings
bind panels and the Appellate Body in subsequent cases.’34 As a de facto matter,
however, previous AB reports have been given signiﬁcant persuasive authority.35
In fact, the AB itself has insisted that its decisions be treated as all but binding. In
a previous dispute – US–Stainless Steel (Mexico) – the panel disagreed with an interpretation in a prior AB decision.36 In response, the AB issued a report expressing
‘deep concern’ over the panel’s decision not to follow the AB’s prior interpretation.37 The AB went as far to say that ‘[t]he Panel’s failure to follow previously
adopted Appellate Body reports addressing the same issues undermines the development of a coherent and predictable body of jurisprudence.38 The AB further
argued that absent ‘cogent reasons’ the panel should resolve ‘the same legal question the same way in a subsequent case’.39
What has not been clariﬁed, however, is what constitutes a ‘cogent reason’ that
would justify departing from a prior AB precedent. In US‒Countervailing and AntiDumping Measures (China), the panel offered a set of four ‘cogent reasons’ that it
believed would justify reaching a different conclusion than a prior AB decision. The
panel speciﬁcally argued that it would be justiﬁable to ignore an AB interpretation
when it: (1) is contradicted by a new multilateral interpretation of the relevant
agreement; (2) proven to be unworkable; (3) leads to a conﬂict with another agreement; or (4) is demonstrated to have been based on a factually incorrect premise.40
Although this deﬁnition of ‘cogent reasons’ does leave room to ignore a prior AB
decision, it suggest that future panels should follow prior AB interpretations even if
they ﬁnd legal arguments that reach a different conclusion more persuasive. The
panel, however, did not provide any discussions beyond listing these ‘cogent’
34 The legal effect of panel and appellate body reports and DSB recommendations and rulings is available at https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cb_e/c7s2p1_e.htm (accessed 5 May
2015). See also Gélinas (2006, 493).
35 Palmeter and Mavroidis (1998: 400–402); Bhala (1999: 849–50).
36 Panel Report, United States — Final Anti-Dumping Measures on Stainless Steel from Mexico,
DS344, para. 7.115.
37 AB Report, US–Stainless Steel (Mexico), para. 162.
38 Ibid., para. 161.
39 Ibid., para. 160.
40 Panel Report, US‒Countervailing and Anti-Dumping Measures (China), para. 7.317.

Downloaded from https://www.cambridge.org/core. IP address: 18.207.136.184, on 23 Sep 2019 at 05:47:31, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745615000683

386

MOSTAFA BESHKAR AND ADAM S. CHILTON

reasons and, as a result, the scope of these conditions remains unclear. Moreover,
the AB did not adopt this deﬁnition of cogent reasons, and it is unclear whether
future panels will do so either. The issue of precedents in the WTO would have
not been settled even if the AB had adopted these deﬁnitions of cogent reasons
for when a prior ruling sets a precedent. That is because future litigants could
claim that the AB’s guidelines on precedents are not binding for future cases
since AB rulings do not have precedential value in the ﬁrst place. With this line
of reasoning, changing the way that precedents are treated in the WTO is
beyond the authority of the Dispute Settlement Body (DSB).
Nevertheless, this case does raise the question of whether it is desirable for AB interpretations and rulings to be treated as binding precedents in all but a few narrow circumstances. There are obviously a number of beneﬁts to affording AB decisions
substantial precedential weight. Perhaps the primary beneﬁt of treating AB interpretations as binding is that it may increase the legitimacy of the WTO dispute settlement
system. If panels and the AB consistently reach the same conclusion when confronting
the same legal issues, it suggests that the dispute settlement process is developing a
stable system of law. Moreover, it also suggests that the same conclusion will be
reached regardless of the parties. As a result, following prior decisions may lead to
less criticism of both individual rulings as well as the system as a whole.
Another beneﬁt of treating AB interpretations as binding is that it eliminates the
need for costly litigation in the future when similar contingencies arise. That is
because, given the precedent, the potential disputants can anticipate the DSB’s
ruling and, thus, a settlement will be achieved without litigation. In other words,
the beneﬁt of binding precedents in this setting is a reduction in the uncertainty
about future DSB rulings. With binding precedents, the agreement evolves over
time into a more comprehensive contract that identiﬁes a greater number of contingencies and the associated rights and obligations.
There are, however, substantial costs to treating AB reports as binding precedents in future disputes. First, although precedents are expected to decrease the
rate of disputes in the future by reducing the uncertainty of DSB ruling, attaching
strong weight to precedents may initially lead to a higher frequency of litigation.
That is because precedents increase the future stakes of the current dispute. The
initial increase in the rate of litigation is more likely if the parties are repeatedly
interacting over time or a particular contingency is likely to prevail again in the
future. In a formal treatment of this issue, Maggi and Staiger (2011) show that
the initial rise in the frequency of disputes and its associated costs could be large
enough to exceed any beneﬁts from uncertainty reduction.
Second, another downside of precedents is that a judicial mistake in one case will
perpetuate over time. For example, Maggi and Staiger (2011) assume that the DSB
has a mandate to maximize the joint welfare of the disputing parties.41

41 Ibid.
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Nevertheless, the DSB is likely unable to accurately compute the effect of policies on
the joint welfare of the parties. Instead, the DSB observes only a noisy signal about
the joint welfare of the parties as a function of trade policy. The observation that
precedents increase the costs of erroneous DSB rulings does not necessarily imply
that precedents are more desirable within an adjudication system that can evaluate
the welfare-impact of different policies more accurately. In fact, Maggi and Staiger
show that within their framework, precedents are welfare improving if the court is
sufﬁciently inaccurate in evaluating the payoffs to the parties.
Third, giving AB reports strong precedential weight may increase the number of
third party participants in disputes. If DSB rulings in a bilateral dispute set precedents that apply to all WTO members in the future, third parties will have a
natural stake in the dispute. It is, therefore, expected that a binding precedent
rule will increase the rate of third-party participation in WTO disputes.42 As
reported by Beshkar and Majbouri (2015), United States and European Union
each has participated as a third party to nearly 50% of cases in which they were
not one of the primary disputing parties. This high rate of participation may
reﬂect the desire of these countries to inﬂuence the development of substantive
and procedural legal issues at the WTO. Moreover, third party participation in
the panel procedure is likely to increase the overall cost of dispute settlement in
the WTO. In addition to the costs of legal representation for the third parties, an
increase in the number of interested parties in a dispute may diminish the prospect
of reaching a mutually accepted resolution to the dispute in lieu of litigation.43
Fourth, treating AB reports as binding precedents raises a fairness issue with
respect to developing countries. Large economies, especially the United States
and the European Union, are by far the most frequent users of the dispute settlement system. This mechanism, therefore, has the potential to put smaller and
poorer countries, which do not have the legal capacity to participate intensively
in the system, at a disadvantage in the legal process. That is because larger actors
in the system could develop the law through precedents in a way that serves their
interests. What’s more, this problem cannot be entirely solved by simply increasing
the participation of developing countries within the WTO. This is because the AB
has already issued a large number of interpretations on the covered agreements,
and treating these interpretations as binding precedents ensures that rulings

42 According to the DSU, third parties can participate in the panel proceeding if they have a substantial
interest in the case. In practice, if interested third parties invoke a ‘systemic’ interest in the dispute, they are
admitted to the panel procedure without further scrutiny as to whether their interest in the case is substantial. The ‘systemic’ interest in a dispute may be interpreted as the concerns about the effect of DSB rulings
on the substantive and procedural legal issues in the WTO, which may affect parties that are not directly
involved in the current dispute.
43 There is no strong evidence in support of this argument. Busch and Reinhardt (2006) show that
there is a negative correlation between the existence of third parties in a dispute and the likelihood of
pre-trial settlement. However, Beshkar and Majbouri (2015) show that this correlation cannot be attributed to a causal effect of third parties on the rate of litigation.
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made while developing countries participation was more limited will continue to
inﬂuence the outcome of disputes.
Fifth, treating AB interpretations as binding precedent is uniquely costly because
it is almost impossible to change the covered agreements. In common law legal
systems, judges are given the power to develop the law through the creation of
binding precedent. If legislators disagree with a particular decision, they can
change the relevant law to ensure that it will not continue to have an effect going
forward. In fact, in some cases judges will explicitly invite legislators to pass new
legislation if they disagree with a particular decision. Even though political realities
may make it difﬁcult for legislatures to change laws in response to particular decisions, the fact that it is at least possible helps to protect against decisions that are
unpopular or based on poor reasoning. In the case of the WTO, the requirement
of consensus makes it all but impossible to amend agreements to correct even the
most egregious of legal decisions. As a result, the costs of precedent may be substantially higher in the WTO system than they are in almost all domestic settings.
To be clear, it is not our position that it is necessarily undesirable to have panels
treat prior AB decisions as binding precedent. Instead, our argument is that US‒
Countervailing and Anti-Dumping Measures (China) not only illustrates how the
precedential status of AB decisions is still not settled to the satisfaction of all
WTO members, but also illustrates that it is an issue that may be unresolvable
within the DSB. Moreover, any re-evaluation of the status of precedent within
the WTO should take into consideration the full range of costs and beneﬁts of treating AB rulings as binding on future panels.

4.2 Remand authority for the DSU
Another issue that US‒Countervailing and Anti-Dumping Measures (China) raises
is whether the AB should have remand authority.44 Under current DSU rules, the
AB is not able to engage in fact ﬁnding or to supplement the facts that are not in
the record produced by the panel process. Instead, the AB is only able to review
the panel’s legal analysis.45 The consequence is that when the AB overturns a
panel’s legal analysis – as it did in US‒Countervailing and Anti-Dumping
Measures (China) – there may not be enough information in the record to make
a determination on how a speciﬁc issue should be resolved. In those cases, the
AB has either been forced to ‘complete the analysis’ for the panel based on the
available information, or the AB has had to decline to complete the analysis
and leave the issue unresolved.46 Both of these approaches have considerable

44 This issue has previously received considerable attention by WTO Commentators. For an overview
of the issue, see Pauwleyn (2007).
45 See DSU Article 17.6.
46 See, e.g., François and Palmeter (2008: 228).
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shortcomings.47 Given the signiﬁcance of this problem, whether the AB should
have remand authority has been a major subject in debates about reforming the
WTO dispute settlement process.48
To date, commentators have focused on two sets of concerns: (1) the logistics of
implementing remand authority and (2) the impact that remand authority would
have on the length of disputes. First, the logistical concern with giving the AB
remand authority is that currently panels are formed on an ad hoc basis. The panelists often have full-time jobs and travel to the WTO to participate in a speciﬁc
dispute.49 As a result, it is possible that some – or even all – of the members of
the original panel would not be available to participate in a remanded dispute.
Implementing remand authority would thus require structuring the current panel
system to either: (a) create a permanent body of panelists; (b) allow for new panelists to hear a case on remand; or (c) require prospective panelists to commit to hear
a case even if it were remanded. All of these options have considerable costs associated with them, and it is not clear that there would be the political will to undertake any of them.
Second, there is a concern that implementing remand authority could have an
impact on the length of disputes. One explanation put forward to account for
the initial decision to not give the AB remand authority is that the drafters were
‘concerned that remand could lead to matters bouncing endlessly back and forth
between panels and the Appellate Body?50 Although it is certainly possible that disputes would bounce back and forth, it is not obvious that remand authority would
result in longer disputes. Other commentators have argued that the lack of remand
authority does not result in the swift resolution of disputes, but instead results in
proceedings that stretch out over years.51
A consideration that has received less attention, however, is how the introduction of remand authority could change the behavior of litigants, panelists, and
the AB. For example, panelists may be concerned that remanded cases would increase their workload or impact their reputation adversely. Such concerns may
lead panelists to craft reports that are less likely to be reversed by the AB. In
other words, introduction of the remand authority could induce the panelists to
predict the AB rulings rather than developing their own independent assessment
and interpretation of the case at hand. This could potentially reduce the overall
DSB quality ‒ two brains are better than one.

47 Pauwleyn (2007: 9–21).
48 Van den Bossche and Zdouc (2013: 303); Crowley and Palmeter (2009: 262); Lockhart and Voon
(2005: 483).
49 Kingery (2000: 8–9).
50 Palmeter (1998: 43).
51 See, e.g., Iynedjian (2005: 817); Bahala and Attard (2003: 660). See also Janow and Staiger (2004:
314) (‘Despite the absence of formal remand authority under the rules of the DSU, [Canada–Dairy] has
already produced two 21.5 panels and three AB rulings’).

Downloaded from https://www.cambridge.org/core. IP address: 18.207.136.184, on 23 Sep 2019 at 05:47:31, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745615000683

390

MOSTAFA BESHKAR AND ADAM S. CHILTON

Alternatively, panelists may be more willing to go out on a limb if they know that
the AB can always send back reports that it wishes to be changed. Although the
exact consequences are not clear, few discussions of the desirability of remand authority in the WTO have considered the dynamic consequences that it would have
on the behavior of actors within the dispute settlement process. If the AB’s decision
to not complete the analysis in US‒Countervailing and Anti-Dumping Measures
(China) reignites the debate over remand authority, these issues should be considered more fully.

4.3 Filing requirements for panel requests
The United States argued at both the panel and AB stage that China’s request for
the formation of a panel was inconsistent with Article 6.2 of the DSU. The
United States speciﬁcally argued that China failed to provide a ‘brief summary of
the legal basis of the complaint’ because China’s request included reference to
several Articles of the DSU without clarifying which speciﬁc rules were being violated. The AB rejected the United States’ claim by arguing that the text and narrative of China’s claim made it clear which articles China speciﬁcally intended to
reference. The AB’s interpretation of Article 6.2 of the DSU – that context can be
used to evaluate which speciﬁc articles complainants are basing their legal claims
on – raises several important questions about litigation at the WTO.
Most directly, the AB’s interpretation of Article 6.2 in US‒Countervailing and
Anti-Dumping Measures (China) creates the appearance of a double standard
within the DSU. In China–Raw Materials,52 the United States, Mexico, and the
EU argued that China had export restrictions on natural resources that were inconsistent with WTO rules.53 In that dispute, the AB threw out about half of the
panel’s rulings because the initial panel requests did not state the legal basis for
the claims with sufﬁcient speciﬁcity (Bronckers and Maskus 2014: 397–398). In
other words, in China–Raw Materials the AB rejected claims brought against
China by the United States for not being sufﬁciently speciﬁc, but then later the
same year China was able to request a panel against the United States without
making speciﬁc claims in its request. US‒Countervailing and Anti-Dumping
Measures (China) thus appears to indicate that the WTO is either retreating
from its holding in China–Raw Materials or is perhaps willing to apply a lower
standard to complaints ﬁled by developing countries.
Setting aside the appearance of a double standard created by the AB’s evolving
interpretation of Article 6.2, it is worth considering the implications of allowing
context to be used to evaluate which speciﬁc articles complainants are basing
their legal claims on. This interpretation of Article 6.2 may have the direct effect

52 Reports of the Appellate Body, China ‒ Measures Related to the Exportation of Various Raw
Materials, WT/DS394.
53 See Bronckers and Maskus (2014) for a discussion of this dispute.
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of lowering initial costs to ﬁling complaints at the WTO. By allowing for members
to not precisely identify which articles they are relying on to make their arguments,
members can ﬁle complaints while listing several relevant articles that likely cover
the alleged violation. This may make it easier for members with less experience in
the WTO system to ﬁle successful complaints.54 Lowering upfront costs for complainant states in this way may help to facilitate participation by developing
states in the dispute settlement process.
The corollary to this beneﬁt, however, is that lowering the initial ﬁling costs for
complainant states will also likely increase costs for the respondent states. By allowing members to list multiple articles that a measure allegedly violates before narrowing down the complaint through the course of the panel process, this
interpretation of Article 6.2 may force respondents to have to prepare defenses
against a larger number of potential claims. This will not only require respondents
to expend resources preparing defenses against multiple articles that will ultimately
not be part of the dispute, but if the respondents face resource constraints – like
limited time or legal budgets – it may leave fewer resources to spend on the legal
issues that ultimately are ruled to be relevant by the panel. Since developing
states can be respondent states as well as complainant states, it is not clear that
shifting these costs onto the respondents will help improve equity within the system.
Moreover, this interpretation of Article 6.2 will also increase the costs placed
upon the dispute settlement system. The panelists will now be forced to engage
in legal analysis to determine which sub-articles are relevant to the various arguments that complainants raise in their panel requests. This task will force both
the panelists – and in turn the AB – to critically examine more arguments than
they were previously required to in order to determine the legal basis for a given
complaint. This not only increases the workload of the panelists, but also the discretion that they are afforded. This consequently may increase the uncertainty for
parties to a given dispute.
Finally, it is worth noting that this interpretation of Article 6.2 not only lowers
the costs for complainant states, but also increases the possibility for gamesmanship. Complainants may be able to strategically list multiple articles during their
panel requests to both increase the costs for respondents, but also to increase the
probability that they will make an argument that the panel ﬁnds persuasive.
After all, part of the context that the panel will evaluate is whether a given argument is at all plausible for a given dispute. As a result, the complainant state
may be able to both gain strategic advantage over the respondent state and also increase the probability that they will ﬁnd an argument that is persuasive to the
panelists.

54 This may also make it easier for countries with a great degree of familiarity with the WTO system to
ﬁle complaints because it may require less upfront research on the speciﬁc articles to reference for particular
claims.
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4.4 Evaluating the status of municipal law
A central issue in US‒Countervailing and Anti-Dumping Measures (China) is
whether the passage of the GPX Legislation was inconsistent with Article X:2 of
the GATT because it imposed a new requirement before notice was published.
As previously noted, in 2012 the US Court of Appeals for the Federal Circuit
ruled that the application of CVD law to NMEs since 2006 had been inconsistent
with US law. In response, the US Congress immediately passed the GPX
Legislation, which stipulated that the application of CVD law to NMEs was
legal under US law as of 2006. The question then is whether the GPX
Legislation was merely a reiteration of existing US law or instead the imposition
of a new requirement.
The panel ruled that the GPX Legislation was not an advancement of US law
because the relevant baseline to compare the GPX Legislation to was the ‘established uniform practice’ of the government.55 Based on this interpretation, the
panel found that, since the USDOC had been interpreting the application of
CVD law to NMEs as consistent with US law since 2006, the GPX Legislation’s
stipulation in 2012 that applying CVD law to NMEs was consistent with US law
was not a violation of Article X:2 of the GATT. The AB report, however, reversed
this interpretation and argued that the relevant baseline is the ‘prior published practice’.56 Although the AB standard may seem straightforward, as US‒
Countervailing and Anti-Dumping Measures (China) illustrates, determining
exactly what the prior published law stands is not always easy.
The difﬁculty is that evaluating the ‘prior published practice’ requires interpreting what the relevant ‘municipal law’ was within the given jurisdiction. As the AB
counseled, this determination should start with the text of the domestic law.57 Of
course, the determination does not end with the text of the law. Instead, as the AB
ruled, it will also require looking to the ‘relevant practices of administering agencies’ and examining ‘the legal interpretation given by a domestic court’.58
Moreover, since agency practices and court decisions have different legal effects
on the status of municipal law in different member states, the AB recognizes that
this assessment will be based on the ‘circumstances of each case, including the national legal system in which the municipal law operates’.59
This AB interpretation not only requires future panels to engage in more fact intensive inquiries generally, but it also speciﬁcally compels future panels to evaluate
the content and legal status of domestic court rulings. Based on this interpretation
of Article X:2 of the GATT, panels will have to examine how the interpretations

55 Panel Report, US‒Countervailing and Anti-Dumping Measures (China), para. 7.155.
56 AB Report, US‒Countervailing and Anti-Dumping Measures (China), paras. 4.103–4.114.
57 Ibid., para 4.101.
58 Ibid.
59 Ibid.
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made in court cases effect the legal status of the existing published laws on a topic.
This AB ruling may thus have the effect of forcing panels to directly engage in the
reasoning and procedures of domestic legal systems in a more intensive way than
they previously have had to.

4.5 Double remedies and NME Methodology
One of China’s claims in US‒Countervailing and Anti-Dumping Measures (China)
was that the United States failed to investigate and avoid the application of double
remedies in 26 investigations initiated between 20 November 2006 and 13 March
2012. This claim directly follows from the legal issues addressed in China’s prior
challenge to the United States’ application of CVD law after 2006 in US‒
Countervailing and Anti-Dumping Measures (China).
In that dispute, one of the key issues was whether the simultaneous application of
CVDs and ADs while using a non-market economy methodology (‘NME
Methodology’) to calculate the true price of products necessarily results in
‘double remedies’. Under the rules of the WTO, applying both an AD and a
CVD to address an export subsidy is prohibited.60 This is because the difference
between the domestic price and export price of a product would account for
both the export subsidy and any dumping margin and, as a consequence, applying
both CVDs and ADs simultaneously would result in double the necessary remedy.
Simultaneously applying an AD and a CVD to address a domestic subsidy,
however, can be permitted under WTO rules. This is because the difference
between the domestic price and the export price would not fully capture the
beneﬁt of a subsidy that lowers domestic prices.
When a NME Methodology is used, however, the simultaneous application of
CVDs and ADs almost necessarily results in a double remedy. This is because the
NME Methodology does not rely on the actual domestic price within the exporting
country to calculate either the dumping margin or domestic subsidy level, but
instead uses prices from surrogate market economies to calculate the true market
price of the product. The consequence is that the substitute price used by the
NME Methodology should be the unsubsidized price. As a result, the difference
between the price calculated using the NME Methodology and the export price
should – almost always – account for any dumping margin and any subsidy. The
implication is that there is thus no need to apply both CVDs and ADs
simultaneously.61

60 See Article V1:5 of the GATT.
61 Prusa and Vermulst (2013) identify three cases caveats to general rule that the simultaneous application of CVDs and ADs will result in double remedies when a NME Methodology is used: (1) if the producers in surrogate countries are beneﬁting from the subsidy in the target country; (2) when the target
country has such a dominate role in the market for a given product that they have depressed prices on
the world market; and (3) when the subsidy in the target country lowers the proﬁt rate in the surrogate
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In US‒Countervailing and Anti-Dumping Measures (China), the AB did not use
economic reasoning to explain why the simultaneous application of CVDs and ADs
is almost guaranteed to result in the double remedies when a NME Methodology is
used. Instead, the AB report ruled that double remedies are ‘likely’ to occur when
CVDS are imposed concurrently with ADs under the United States’ NME
Methodology.62 As Prusa and Vermulst (2013) argue, however, this ruling opens
the door for future AB cases addressing whether CVDs and ADs are acceptable
in a given case, despite the fact double remedies are almost certain when an
NME methodology like that of the United States is used.63 The claim raised by
China in US‒Countervailing and Anti-Dumping Measures (China)64 demonstrates
that Prusa and Vermulst were correct. The panel65 simply reiterated the AB’s ruling
from US‒Countervailing and Anti-Dumping Measures (China),66 and, as a result,
failed to close the door.

5. Concluding comments
In US‒Countervailing and Anti-Dumping Measures (China), the AB ruled that the
United States must investigate whether double remedies had been applied in 25
USDOC reviews of Chinese exports opened between 20 November 2006 and 13
March 2012. The relatively limited direct consequences of the dispute masks the
range of important issues that this case speaks to. The arguments and analysis
raised in US‒Countervailing and Anti-Dumping Measures (China) may have implications for debates on the reforming the WTO for years to come.
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