
257

The complete independence of the courts of justice is peculiarly essential in a 
limited Constitution. By a limited Constitution, I understand one which contains 
certain specified exceptions to the legislative authority; such, for instance, as that 
it shall pass no bills of attainder, no ex post facto laws, and the like. Limitations 
of this kind can be preserved in practice no other way than through the medium 
of courts of justice, whose duty it must be to declare all acts contrary to the 
manifest tenor of the Constitution void. Without this, all the reservations of 
particular rights or privileges would amount to nothing.

Alexander Hamilton, Federalist 78 (2003 [1787–1788])

introduction

The United States was not constituted to give unlimited sway to popular sov-
ereignty.1 Political institutions designed in the founding era were designed to 
check, as well as give voice to, the will of majorities. At the end of the eigh-
teenth century, the idea of a written constitution as fundamental law, whose 
provisions had a status higher and apart from ordinary statute law was new, 
yet the framers understood the new constitution to place certain matters beyond 
the purview of the legislative – or the executive – authority.2 Delegates who 
met in Philadelphia in 1787 and who drafted the constitution expressed real 
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 1 Thanks to Swarthmore College students Angus Lam ’20, Natasha Markov-Riss ’20, and Abigail 
Diebold ’20 for research assistance. A note about the epigraph: Hamilton wrote the Federalist 
Papers 78–83 concerning the judicial branch, and yet he was not present in Philadelphia during 
most of the time when the delegates were discussing the role of the judiciary. It is probable that 
Hamilton conferred with Madison, who took the most extensive notes at the Constitutional 
Convention.

 2 Wood, Creation of the American Republic, 262, 274–75; Hall, Magic Mirror, 15, 54–55, 62.
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misgivings about what popular majorities might do.3 They had before them 
examples of Daniel Shays’ rebellion and expressed worries about debtor relief 
and other provisions in newly enacted state constitutions. One prominent thesis 
about the founding era is that, in 1787, wealthy elites, concerned over what they 
viewed as a dangerous excess of democracy, managed a kind of coup against 
the Declaration and the democratic sentiment in the Articles of Confederation.4 
The House of Representatives, the body closest to the people, with members 
directly elected by them, was checked by the Senate and by the possibility of 
a presidential veto of legislation, yet one of Thomas Jefferson’s complaints to 
Madison about the new American Constitution was that it was too easy to 
pass legislation. He thought any bill should have to be engrossed one year and 
considered without amendment the next before it could be passed, with a two-
thirds vote of both Houses required if greater speed were deemed necessary.5

The federal judiciary, the Third Branch, was designed to play a role in 
curbing popular majorities. The scope of that power has been the subject of 
a great many scholarly treatments and disagreements; suffice it to say here 
that the power of judicial review, long established, is often justified today in 
terms of the protection of individual rights enshrined in the Bill of Rights and 
elsewhere in the constitution (e.g., habeas corpus) against majorities that may 
wish to trample these rights.6 As we will see, the role of constitutional courts 
in regimes that celebrate popular sovereignty is complex, and invocation of 
language about judicial activism and restraint is not of much help.

The relationship between constitutional courts and popular sovereignty is 
potentially fraught in any nation that aspires to democracy. In some nations 
and under certain circumstances there are provisions that permit an override 
of the judiciary. In a few nations, a simple legislative majority can negate some 
kinds of decisions of constitutional courts. In Canada, the “notwithstanding 
clause,” found in Section 33 of the Canadian Charter of Rights and Freedoms 
permits both the federal and provincial legislatures to expressly declare by a 
simple majority that a law shall operate even if a constitutional court has ruled 
the law unconstitutional, when the matter involves Sections 2 and 7–15 of the 
charter, which contain many of that charter’s most important rights guaran-
tees.7 A Section 33 override lasts for five years, but can be renewed upon its 
expiration. After the provision was added to the Canadian Charter in 1981, 
then-Prime Minister Pierre Trudeau said: “[I]t is a way that the legislatures, 

 4 E.g., Jensen, “The Articles of Confederation.”
 5 Jefferson, “Letter to James Madison,” postscript.
 6 Akhil Reed Amar argues that rights were originally majoritarian, meant to protect the people 

collectively and/or the states, against the federal government. After the Civil War Amendments, 
a number of rights (though not all) became properly understood as individual rights. Amar, The 
Bill of Rights.

 7 See Constitution Act, 1981, § 33 (Can.). Stephanopoulos, “Case for the Legislative Override,” 260.

 3 Farrand, Records of the Federal Convention; Hutson and Rappaport, Supplement to Max 
 Farrand’s Records of the Federal Convention, 84.
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federal and provincial, have of ensuring that the last word is held by the elected 
representatives of the people rather than by the courts.”8 In Israel, a similar 
notwithstanding clause was added to the Freedom of Occupations chapter of 
its “Basic Law” in 1994, allowing a simple majority of the Knesset, to override 
certain judicial decisions.9 The override can last for four years. In a different 
sort of constitutional arrangement, there may be “directive principles of public 
policy” that are committed solely and expressly to the legislature, unenforce-
able by courts.10

The US Constitution does not provide for such overrides of the judiciary, 
and with its cumbersome Article V amendment process, “correcting” unpop-
ular readings by use of formal amendments has been difficult.11 However, 
Congress can sidestep and effectively erase court readings of ordinary statutes 
by passing new laws. On occasion, a displeased federal legislature has also 
stripped federal courts of jurisdiction to hear certain kinds of cases.12

If apex courts protect the separation of powers, they help prevent any one 
branch of government from claiming to be the sole voice of the popular sover-
eign.13 When perceived as protecting constitutional barriers to raw democratic 
power, constitutional courts have often been targeted by contemporary pop-
ulist attacks on liberal institutions. This is part of a pattern of attacks on the 
foundations of liberal constitutional order in the name of democratic equality 

 8 Quoted in Brosseau and Roy, “Notwithstanding Clause,” 4.
 9 That chapter now states that “A provision of a law that violates freedom of occupation shall 

be of effect… if it has been included in a law passed by a majority of the members of the 
Knesset, which expressly states that it shall be of effect, notwithstanding the provisions of this 
Basic Law.” Overrides can last four years. The Knesset had rarely used this power. See “Israel: 
Basic Law of 1994, Freedom of Occupation, 10 March 1994,” available at: www.refworld .org/
docid/3ae6b52610.html [accessed 15 October 2022]. Stephanopoulos, “Case for the Legislative 
Override,” 260.

 10 Tushnet points to the Irish constitution of 1937 and the Indian constitution of 1950, modeled 
on the Irish one. Tushnet, Taking the Constitution Away from the Courts, 321, 331n2.

 11 Some amendments do so. The Sixteenth Amendment (1913) authorizing a federal income tax 
was a direct response to the Supreme Court’s 1895 ruling in Pollock v. Farmers’ Loan & 
Trust Co., 157 U.S. 429; the Nineteenth Amendment (1920) overturned Minor v. Happersett, 
88 U.S. 162 (1875). The Eleventh Amendment (1795) was passed in response to Chisholm v. 
Georgia, 2 U.S. 419 (1793); Dred Scott v. Sandford’s 1857 holding (60 U.S. 393) that blacks 
could not be citizens was reversed by the Fourteenth Amendment (1868); the Twenty-fourth 
Amendment (1964), abolishing poll taxes, overruled Breedlove v. Suttles (302 U.S. 277 [1937]); 
and the Twenty-sixth Amendment, reducing the voting age from 21 to 18, overturned Oregon  
v.  Mitchell (400 U.S. 112 [1970]), which had prevented Congress from setting the voting age 
for state and local elections under the Voting Rights Act Amendments of 1970.

 12 Yet, federal courts did not cease to hear habeas appeals from Chinese on the west coast despite 
repeated congressional efforts to limit their jurisdiction and to lodge final decision-making 
power in the executive branch. Nackenoff and Novkov, “Building the Administrative State.” 
See also Boumediene v. Bush (2008), where the Supreme Court found that power to grant 
habeas relief to prisoners deemed enemy combatants and held outside the United States could 
not be removed by passage of the 2006 Military Commissions Act.

 13 Arato, “Populism, Constitutional Courts, and Civil Society,” 331.
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and popular sovereignty flagged by Ewa Atanassow earlier in this volume.14 
Andrew Arato observes that “in the populist struggle against enemies, from 
Peron to Indira Gandhi, and from Fujimori to Orbán, the one constant is the 
attack against independent apex courts, that fully ceases only when such a 
body entirely loses its independence ….”15 Since the time of Peron, populist 
regimes have attacked, or exhibited antagonism toward, independent apex 
courts.16 When courts uphold a secular liberal democratic order, they may 
also be seen as facilitating the “spread of a cultural liberalism at odds with 
custom and religion.”17

Support by political elites for courts could even be another factor contrib-
uting to the erosion of public faith in the project of legal neutrality.18 There 
is evidence that elites have been turning to constitutional courts to entrench 
their most important policy and rights preferences (e.g., property rights) 
against waves of democratization.19 Judicialization of political conflicts over 
the past half-century or more, removing political disputes from legislatures 
to courts, is a manifestation of this process. For some scholars, this behavior 
of constitutional courts represents a transition from judicial review to judicial 
supremacy.20

american support for constitutional courts

While the rise of populism has also affected American politics, the US Supreme 
Court still enjoys a good deal of legitimacy. Despite occasional attacks by 
former president Trump on the judiciary, blaming “Obama judges” for deci-
sions with which he disagreed and expressing (as a candidate) the belief that a 
Mexican-heritage judge could not be impartial, the court has fared reasonably 
well, and the chief justice, a Republican appointee, has defended judicial impar-
tiality.21 In Gallup Polls, Americans express considerably more confidence in 

 14 Atanassow, Chapter 5, this volume.
 15 Arato, “Populism, Constitutional Courts, and Civil Society,” 330.
 16 Arato, “Populism, Constitutional Courts, and Civil Society,” 318.
 17 Galston, “The 2016 U.S. Election,” 23; Galston, “Populist Challenge to Liberal Democracy.”
 18 Hailbronner and Landau, “Introduction”; see comments by Rogers Smith in Chapter 15, this 

volume.
 19 Hirschl examines older democracies and Ginsburg finds newly democratizing nations in Asia 

exhibiting similar patterns. Recently in Great Britain, the Supreme Court has, rather surpris-
ingly, behaved like the US Supreme Court, declaring the prorogation of parliament in advance 
of the no-deal Brexit deadline unconstitutional. Hirschl, Towards Juristocracy; Ginsburg, Judi-
cial Review in New Democracies; see also Smith, “Judicial Power and Democracy.”

 20 Whittington, Political Foundations of Judicial Supremacy, 262; Kotkin and Kramer, “A Lay-
man’s Document, Not a Lawyer’s Contract,” 222.

 21 https://time.com/5461827/donald-trump-judiciary-chief-justice-john-roberts/; www.nytimes.com/ 
2018/11/21/us/politics/trump-chief-justice-roberts-rebuke.html; www.politifact.com/article/2016/ 
jun/08/donald-trumps-racial-comments-about-judge-trump-un/; https://thehill.com/regulation/court- 
battles/375875-mexican-american-judge-that-trump-attacked-rules-in-favor-of-trumps
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the Supreme Court than in Congress, although that poll registered an 11 point 
drop in confidence in the Court between 2021 and 2022.22

Support for the court has waxed and waned. When populist and progressive 
reformers were frustrated with the court for invalidating state and federal leg-
islation dealing with social and economic ills a little more than a century ago, 
there were numerous calls to end judicial review.23 That progressive era tide 
subsided. Yet, it remains the case that “[a] central puzzle for the study of judi-
cial review is identifying how judges are able to exercise the power of judicial 
review so successfully and so often.”24

Current levels of support for the Supreme Court are affected by partisanship. 
At the same time that former president Trump was challenging judicial inde-
pendence, Republicans were gaining additional seats on the Supreme Court and 
on the federal bench. While 46 percent, of the US citizens surveyed in August 
2022 in the Annenberg Civics Knowledge Survey trusted the Supreme Court 
to work in the best interests of the American people (down from 68 percent in 
2019, when the question was last asked), 70 percent of Republicans expressed 
a great deal or a fair amount of trust in the Court, while only 32 percent of 
Democrats (and 44 percent of independents) did. Only 40 percent of those 
surveyed in 2022 believed that Supreme Court justices “set aside their personal 
and political views and make rulings based on the Constitution, the law, and 
the facts of the case,” but ony 29 percent of Democrats, as opposed to 55 
percent of Republicans (and 41 percent of independents) took this position.25

There may be good reason to believe that the more politicized the court 
appears the less deference is accorded to court interventions in political contro-
versies. The polarization of American politics has now become more pronounced 

 22 The 2022 Gallup Poll indicates 25 percent of respondents have a great deal or quite a lot of con-
fidence in the Supreme Court (with Democrats and independents expressing 18 and 15 point 
losses in confidence respectively from 2021 and Republicans showing a three point gain). Those 
expressing a great deal or quite a lot of confidence in Congress was 7 percent (there were small 
differences between those identifying as Republicans, Democrats, or independents, and greater 
drops in confidence among Democrats from 2021 levels). Respondents expressing a great deal 
or quite a lot of confidence in the presidency in 2022 constituted 23 percent of all respondents, 
with a drop of about 10 points since 2021 in each party; the gap between Republicans and 
Democrats expressing such confidence in 2022 was forty-nine points. Jeffrey M. Jones, “Con-
fidence in U.S. Institutions Down; Average at New Low,” Gallup, July 5, 2022; https://news 
.gallup.com/poll/394283/confidence-institutions-down-average-new-low.aspx.

 23 Robert Lowry Clinton argues that Marbury was practically neglected during its first century, 
being first invoked by the Court in connection with the principle of judicial review in the 1880s. 
Clinton, Marbury v. Madison and Judicial Review. See also Whittington and Rinderle, “Mak-
ing a Mountain Out of a Molehill?” Ross, A Muted Fury.

 24 Whittington, Repugnant Laws, 9.
 25 Annenberg Civics Knowledge Survey, August 2022, posted August 10, 2022; www .annenberg 

publicpolicycenter.org/over-half-of-americans-disapprove-of-supreme-court-as-trust-plummets/. 
For exact question wording and prior findings, see https://cdn.annenbergpublic policycenter.org/
wp-content/uploads/2022/10/Appendix_APPC_SCOTUS_Oct_2022.pdf
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on the Roberts Court. Major decisions that split justices along partisan lines 
and bitter, partisan confirmation battles (including the majority-Republican 
Senate’s refusal to hold confirmation hearings in the case of Merrick Garland 
(President Obama’s last nominee) fuel perceptions that the court is ideologically 
driven. “For the first time in the Supreme Court’s history, every Republican on 
the court is to the right of every Democrat,” observed Jeffrey Segal, who has 
used what are known as Martin–Quinn scores to plot the relative location of 
Supreme Court justices on an ideological continuum by looking at the votes 
they cast on cases.26 A court that overturns long-standing precedent by narrow 
margins is likely to be perceived as simply another arena of partisan warfare.

Some legal scholars in the United States have been concerned (even prior to 
Bush v. Gore in 2000), about the propensity to defer to the court’s declara-
tions about constitutional meaning. This deference occurs alongside the court’s 
willingness, in recent decades, to wade into politically charged controversies, 
sometimes declaring that it alone can determine the meaning of the constitu-
tion, and leading to charges that prudential judicial restraint is a thing of the 
past.27 When other branches as well as the public are willing to accept that 
the court alone determines the meaning of the language in the constitution, 
deliberation about that document’s values and meaning – along with a sense of 
ownership – as Cass Sunstein and others have noted, declines.28 Such a court 
may then be contributing to a democratic deficit.

In this vein, Mark Tushnet toyed with the idea of taking the constitution 
away from the courts, or at least providing instead for a form of weak judicial 
review as a way for American citizens to own the constitution again.29 Weak-
form systems of judicial review “openly acknowledge the power of legislatures 
to provide constitutional interpretations that differ from … [or] alter … the 
constitutional interpretations provided by the courts.”30 This kind of review 
is a kind of dialogue between the court and the legislature, allowing for revi-
sion of the court’s constitutional judgments.31 “Weak-form review combines 
some sort of power in courts to find legislation inconsistent with constitutional 
norms with some mechanism whereby the enacting legislature can respond to a 
court decision to that effect.”32 However, Tushnet argues, legislative interven-
tions cannot be too frequent or become routine if the system is not to morph 
into one of parliamentary supremacy.33

 26 Segal, “Why We Have the Most Polarized Supreme Court in History.”
 27 See below for further discussion of the political questions doctrine in light of Rucho v. Common 

Cause. Keck, The Most Activist Supreme Court in History; Skinner, “Misunderstood, Miscon-
strued, and Now Clearly Dead.”

 28 Sunstein, One Case at a Time; Tushnet, Taking the Constitution Away from the Courts.
 29 Tushnet, Taking the Constitution Away from the Courts; Tushnet, Weak Courts, Strong Rights.
 30 Tushnet, “New Forms of Judicial Review and the Persistence of Rights,” 818.
 31 Tushnet, “New Forms of Judicial Review and the Persistence of Rights,” 823.
 32 Tushnet, “The Rise of Weak-Form Judicial Review,” 322.
 33 Tushnet, Weak Courts, Strong Rights, 24–25.
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While there are dangers to institutionally constrained, liberal popular sov-
ereignty arising from attacks on constitutional courts, there are also dangers 
that flow from extreme deference to such courts if popular sovereignty is to 
be anything other than a fiction we invoke.34 If the Supreme Court engages 
in decision-making that undercuts processes that help construct a democratic 
“people,” such decisions become highly problematic, even if they are accepted 
by a majority of “the people.”

Determining who are the sovereigns in the United States adds another com-
plication. Atanassow, Bartscherer, and Bateman write in the Introduction 
to this volume that “the fundamental questions of popular sovereignty” 
concern questions of people: Who is or are the people, against whom is it 
defined, and who can rule in its name?35 As Azari and Nemecek point out in 
this volume “there are many overlapping relevant political communities” in 
the United States; we will explore some dimensions of this particular prob-
lem below.36

situating the us court among popular sovereigns

At the height of the Warren Court’s liberal rights jurisprudence, Alexander 
Bickel famously worried about an unelected tribunal whose members have 
lifetime appointments to insulate them from political pressure; identifying a 
“countermajoritarian difficulty,” he recommended the court exercise the “pas-
sive virtues.”37

A major counterargument in this long-running discussion is that the court 
has largely worked in concert with other branches of the federal government 
and is much more aligned with dominant political coalitions than Bickel’s 
worry suggests.38

The court can do harm not only by thwarting the wishes of popular majori-
ties but also by acceding to them. An illustration that the latter problem poses 
for systems of popular sovereignty with limits is that some of the court’s most 
egregious decisions regarding indigenous peoples have been robustly majori-
tarian. Lone Wolf v. Hitchcock (1903), referred to as “the Indians’ Dred Scott 
decision” established congressional plenary power over Native Americans. The 

 34 On the notion of popular sovereignty as useful fiction, see Morgan, Inventing the People.
 35 Atanassow, Bartscherer, and Bateman, “Introduction,” in this volume.
 36 Azari and Nemecek, Chapter 13, in this volume.
 37 Bickel, The Least Dangerous Branch.
 38 Robert Dahl argued that judicial replacement keeps the Court reasonably closely linked to the 

dominant political coalition, but the average tenure of justices has now risen to more than twenty- 
five years, undercutting some of the claim’s merit. Dahl, “Decision-Making in a Democracy.” 
Scholars exploring the Court’s relationship with dominant political coalitions and/or minimizing 
the countermajoritarian difficulty include Whittington, “Interpose Your Friendly Hand” and 
Political Foundations, Graber, “The Non-Majoritarian Difficulty”; Klarman, “Rethinking the 
Civil Rights and Civil Liberties Revolutions”; Friedman, “The Birth of an Academic Obsession.”
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court held that Congress could legislate for American Indians just as they did 
for ordinary Americans, and no longer had to respect past treaties. In an act of 
what some would call judicial restraint, the court took itself out of the business 
of reviewing congressional decisions that established direct governance over 
Native Americans, stating (with great misrepresentation): “Plenary authority 
over the tribal relations of the Indians has been exercised by Congress from the 
beginning, and the power has always been deemed a political one, not subject 
to be controlled by the judicial department of the government.”39 Supporting 
settler colonizers and also progressive reformers who wanted Indians to live 
under the law like other Americans the court followed public sentiment and 
dominant narratives.40 This meant that Native Americans were generally legis-
lated for without representation, since “Indians, not taxed” were still deemed 
ineligible to vote by some western states when they set voter qualifications. 
Even after the Indian Citizenship Act of 1924, Native Americans living on 
reservations were sometimes deemed under guardianship or not state residents 
and were not fully enfranchised until courts intervened in the years leading up 
to, and immediately following World War II.41

While the McGirt decision (2020) was celebrated as a victory for Native 
American authority over reservation lands and a rebuff to states seeking to 
enforce their own criminal laws over crimes committed there, in fact the 
court’s 5–4 holding simply established that unless and until Congress explicitly 
abrogated a treaty promise, tribal authority over lands that were explicitly 
protected by treaty remained intact.42

An issue that has too often been neglected in considerations of when popu-
lar majorities should be curbed is which majorities, if any, are being thwarted 
(although it is sometimes suggested that federal courts lean in the direction of 
supporting federal power).43 Some make the argument that the majority the 
court should follow is the one that adopted the constitution – even against 
temporary latter-day majorities.44 This claim, however, would require that 
constitutional meaning can be clearly ascertained, which does not help us very 
much if meaning often has to be constructed.45

Popular sovereignty is exercised through an ensemble of institutions in the 
American constitutional structure. By constitutional design, each branch of the 

 39 Lone Wolf v. Hitchcock (1903), 565.
 40 Thayer, “A People Without Law”; Nackenoff, “Constitutionalizing Terms of Inclusion and 

Citizenship for Native Americans.”
 41 On less formal means of disenfranchisement, see Schroedel, Voting in Indian Country; Keyssar, 

The Right to Vote, 253–55.
 42 McGirt, 2020; Nackenoff and Markov-Riss, McGirt v. Oklahoma on Native Rights.
 43 That argument, that Article III courts would support the accretion of national power was 

famously made by Robert Yates, writing as Brutus in the constitutional ratification debates. 
Yates, “Brutus #11.”

 44 Rostow, “The Democratic Character of Judicial Review.”
 45 Whittington, Constitutional Construction.
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federal government makes efforts to represent “We the People.”46 Popular sov-
ereignty is exercised at the subnational as well as the national level. This makes 
an attempt fruitless to locate a specific guardian – or single institution policing 
the boundaries – of popular sovereignty. With multiple layers of governance, 
national power is not all-encompassing, and powers are sometimes concurrent 
or overlapping; there may frequently be more than one sovereign. Court can 
thwart popular majorities at one level of government while supporting popular 
majorities at another.

We therefore must incorporate federalism when exploring the relation-
ship between national-level constitutional courts and popular sovereignty in 
the United States. While Article V federal amendment procedures are cum-
bersome, state activity in constitutional amendment and rewriting is ongoing 
and dynamic, responding far more readily to popular pressures. In practice, as 
Robinson Woodward-Burns argues, states play an important role in constitu-
tional development as nationally divisive controversies are pushed to the state 
level. Finding a positive association between the topics of federal and state 
constitutional proposals, Woodward-Burns argues that state constitutional 
reforms help stabilize national constitutionalism; the result is a patchwork of 
changes that are nonbinding on national actors. Many matters are left to the 
states, partly because the court accepts such a small percentage of cases that 
parties would bring before it. Most regulation of elections, police powers, ref-
erenda, and grassroots initiatives occur at the state level.47

When thinking about matters best left to the voters and their elected repre-
sentatives and matters that ought not be decided by majority vote for the sake 
of preserving the health of bounded popular sovereignty, constitutional courts 
sometimes have conflicting claims of both state and federal majorities to factor 
in alongside a founding document that seeks to limit certain kinds of harms 
that national majorities might inflict. As Keith Whittington observes, “State 
laws pose the question of not only whether the political majority should get its 
way but also which political majority should get its way.”48

Several important cases decided in the recent past raise pointed questions 
about the role the Supreme Court has to play in maintaining the health of 
popular sovereignty in a liberal institutional order. In the Crawford decision 
(2008), the court upheld vigorous new state requirements for voter identifica-
tion, imposed in the name of enhancing confidence in the integrity of the elec-
toral system, without any evidence of in-person voter fraud, giving the green 
light to states wishing to impose such burdens on what had been considered an 
extremely important right. In Citizens United (2010), Justice Kennedy, writing 
for the court, found that only quid pro quo corruption warranted congres-
sional intervention in election contributions by individuals or corporations; 

 46 Ackerman, “Discovering the Constitution,” 1028.
 47 Woodward-Burns, Hidden Laws, Ch. 1.
 48 Whittington, Repugnant Laws, 12–13.
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the appearance of corruption rationale the court held sufficient to justify the 
Federal Election Campaign Act in Buckley (1976, 26–30) (for undermining 
faith in the integrity of the electoral system) was no longer sufficient. In Shelby 
County v. Holder (2013), the court invalidated the congressional formula used 
in the preclearance provisions of the 1965 Voting Rights Act – reaffirmed by 
Congress most recently in 2006 – effectively erasing Section 5 and leaving the 
Department of Justice the recourse of initiating prosecution on a case-by-case 
basis under Section 2.49 The court went further in Brnovich (2021) and made 
it much more difficult for the federal government to prevent states from imple-
menting new voting restrictions under Section 2, absent proof of a racially 
discriminatory purpose.

In addition, in Schuette (2014), the court determined that state voters could 
instruct the state of Michigan not to take race into account in admissions and 
hiring. In Obergefell v. Hodges (2015), the court, nationalizing a right, held 
that majorities within states could not bar same-sex couples from marrying. 
And in Rucho v. Common Cause (2019), the court determined that extreme 
politically motivated gerrymandering in the states did not present a justiciable 
question.

This array of important decisions sometimes thwarted the will of national 
majorities expressed in statute law in favor of states, or a majority of voters in 
some states; sometimes upheld emerging national majority opinion and rights 
of gay couples against majorities in dissenting states; sometimes empowered 
state citizens to challenge state actors seeking to promote racial diversity in 
state institutions; or empowered members of one political party to reduce the 
effectiveness of the vote of the opposition party within a state. All these cases 
had invited Supreme Court interventions in the political process and raised, 
directly or indirectly, equal protection issues.

For liberal legal scholars such as the late John Hart Ely, the strongest ratio-
nale for judicial review is to correct a democratic deficit and pursue represen-
tation reinforcement where the political process had failed. In Democracy and 
Distrust, Ely famously claimed that the constitution embodied a textual com-
mitment to democracy as a process for resolving issues.50 The judiciary played 
an important role in upholding that commitment, by protecting discrete and 
insular minorities who had been systematically barred from achieving their 
goals through the political process (via discrimination). When Congress chose 
to impose some costs on white Americans by enacting affirmative action, the 
court had warrant to uphold such measures; since African Americans had 
been systematically excluded from participation in the political process, they 
could not rely upon the political process to achieve redress (Ely, 1980). As 

 49 Arguably, the Court had warned Congress to rethink its coverage formula in Northwest Austin 
Municipal Utility District No. 1 v. Holder (2009); the Shelby County decision spoke about the 
aged formula’s offense to the dignity to which the states were entitled.

 50 Ely made clear that democracy did not entail substantive outcomes. Ely, Democracy and Distrust.
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one scholar restates Ely’s formulation, judges “should try to make represen-
tative democracy more democratic. They should try to make democracy work 
according to its own underlying principles.”51

Somewhat similarly, Akhil Amar, for whom the underlying and legitimating 
principle of America’s constitution is popular sovereignty, contends that stat-
utes passed when suffrage has become more inclusive may trump the earlier 
written constitution, especially when a modern Congress is protecting citizens 
at risk of being systematically injured on the basis of their birth status. If a 
post-Nineteenth Amendment statute protective of women’s rights conflicted 
with an older statute or even a constitutional provision that restricted wom-
en’s rights or interests, the recent one should be preferred since women were 
not excluded from the decision-making process or the electorate – correcting a 
retrospective democratic deficit.52

Below, we take a deeper dive into two of the cases mentioned above that 
are less well mined than the others, posing questions about the relationship 
between constitutional courts and popular sovereignty in the context of equal 
access to the political process. Such access is essential if the voice of the “peo-
ple” is to be credited in a liberal political order. In both cases, the response of 
the court is troubling.

Partisan Gerrymandering: Rucho v. Common Cause (2019)

Since Carolene Products (1938, footnote 4), the court has frequently reiterated 
that it closely scrutinizes cases in which government impinges on the rights of 
discrete and insular minorities. Race, the court recognized, is different, and 
the Thirteenth, Fourteenth, and Fifteenth Amendments are read as confer-
ring special court responsibility to closely scrutinize classifications based on 
race. Certain classifications are inherently suspect (Yick Wo v. Hopkins, 1886; 
Korematsu v. United States, 1944). The constitution says nothing about parties; 
the framers viewed parties as factions inimical to the general interest.53 And 
yet parties quickly became essential to organizing political preferences, and the 
party system became integral to American politics without formal amendment 
to the constitution. What about the rights of persons who identify with a polit-
ical party – are there any equal protection rights, or associational rights?

Inherent in the notion of free and fair popular elections is that, when the 
voice of the people is authoritative in determining political outcomes, votes 
should be counted equally. That principle is sometimes modified or violated 
in the United States. The Electoral College and the election of US senators 
modify this principle. The Electoral College design provided for no direct 
election of the president; each state made provision for selection of electors, 

 51 Strauss, “Modernization and Representation Reinforcement,” 761.
 52 Amar, America’s Unwritten Constitution, 279–83.
 53 Madison, Federalist #10, 2003 [1787–1788].
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but since South Carolina allowed for their direct popular election (1868), all 
states allowed voters to select electors.54 Since 1832, almost all states have 
allocated their electors on a winner-take-all basis. Some scholars complain that 
the method of election of US senators provided for in the US Constitution – 
with sparsely populated states (e.g., Wyoming) having the same number of 
senators as heavily populated states (e.g., California) – is highly undemocratic, 
yet a clause in the constitution stipulates that no state can be deprived of its 
equal representation in the Senate without its own consent, effectively making 
change impossible.55 States, not American citizens at large, were to be repre-
sented in the Senate.

The right to vote – and to have one’s legitimate vote counted – has often 
been thought of as having special status in American democracy. “The polit-
ical franchise of voting” was deemed a “fundamental political right, because 
preservative of all rights” in an important 1886 Supreme Court case (Yick Wo, 
370), and quoting that case in a 1960s apportionment case (Reynolds v. Sims, 
1964, 361–62), the court stated:

Undoubtedly, the right of suffrage is a fundamental matter in a free and democratic 
society. Especially since the right to exercise the franchise in a free and unimpaired 
manner is preservative of other basic civil and political rights, any alleged infringement 
of the right of citizens to vote must be carefully and meticulously scrutinized.

While the court occasionally protected the rights of blacks denied the right 
to vote because of white-only primaries and grandfather clauses (Smith v. 
Allwright, 1944; Guinn v. United States, 1915), beginning in the 1960s, the 
political branches of the federal government weighed in more vigorously to 
protect voting rights of African Americans, and the court supported these 
efforts for nearly half a century. Because of a legacy of black vote denial and 
voter intimidation in the South and the purpose of the Civil War Amendments, 
the power given to Congress to enforce those amendments (e.g., §5 of the 
Fourteenth Amendment and §2 of the Fifteenth) and the 1965 Voting Rights 
Act with subsequent amendments, race has generally been treated differently 
in the court than other kinds of interference with counting votes equally. In 
1960, the court held that when Tuskegee, Alabama, redrew its boundaries to 
become an irregular twenty-eight-sided city, removing all but about five black 
voters and no white voters, it violated the Fifteenth Amendment (Gomillion 
v. Lightfoot, 1960). When it comes to drawing electoral districts on a racial 
basis, the court has held that voters should have an equal chance to elect the 
candidate of their choice, and no changes in a VRA-covered state or district 
can lead to retrogression in the right to vote.

 54 Dixon, “Electoral College Procedure,” 215; South Carolina, Constitution of the Common-
wealth of South Carolina, 1883.

 55 Dahl, How Democratic Is the American Constitution?, 17–18, 144–45; Levinson, Our Undem-
ocratic Constitution, 49–62.
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Since 1993, the court has demanded that, even when race is a predominant 
factor in redistricting based in a desire to remedy past racial discrimination, 
such plans must be viewed using the highest level of scrutiny: The government 
must demonstrate a compelling interest in using the race classification and the 
remedy has to be narrowly tailored to achieve this compelling purpose (Shaw 
v. Reno, 1993).

The Supreme Court also began to intervene in districting that was not sim-
ply race based in the 1960s, determining that the equal protection clause of 
the Fourteenth Amendment and Article I §2 of the constitution required that 
districts be drawn so that they were as closely equal in population as possi-
ble. This rule governed both state legislative districts and US congressional 
districts (Baker v. Carr, 1962; Reynolds v. Sims, 1964; Westberry v. Sanders, 
1964). Justice Felix Frankfurter, objecting to the court’s intervention to equal-
ize the population in state districts, cautioned that “there is not under our 
Constitution a judicial remedy for every political mischief.”56

When the court issued its decision in Rucho v. Common Cause in 2019, 
it declared state legislative gerrymandering of electoral districts designed to 
advantage a specific political party a political question. Political questions are 
matters the court refuses to engage in, either because they are thought to be 
textually consigned by the constitution to a coordinate branch of the federal 
government or, for prudential reasons, the court thinks it cannot find a judicial 
remedy or manageable standards for resolving them.57 Infrequently used in 
recent years, invocation of the political questions doctrine is often applauded 
as an indicator of the court’s wisdom and self-restraint. But “when the Court 
refrains from engagement because it cannot devise or identify appropriate tests 
or standards, it means that constitutional guarantees may not yield judicially 
enforceable rights.”58

The issue of partisan gerrymandering as an equal protection issue under 
the Fourteenth Amendment was not new to the court. Since 1986, the court 
has been asked to determine that gerrymandering for purely partisan purposes 
constituted vote dilution, impeding the ability of voters to elect the candidate 
of their choice. That year, the court held that cases of partisan gerrymander-
ing could, at least in some cases, be heard. But “unconstitutional discrimina-
tion occurs only when the electoral system is arranged in a manner that will 
consistently degrade a voter’s or a group of voters’ influence on the political 
process as a whole,” and “plaintiffs were required to prove both intentional 

 56 Frankfurter, J., dissent in Baker (1962), 269–70.
 57 See John Marshall’s remark in Marbury v. Madison, 5 U.S. 137 (1803) at 170 that “Questions, 

in their nature political or which are, by the Constitution and laws, submitted to the Executive, 
can never be made in this court.” The prudential strand of the political questions doctrine was 
most fully articulated in Justice Brennan’s majority opinion in Baker v. Carr (1962).

 58 The quote is from Nackenoff and Diebold, “Rucho v. Common Cause,” 113. The point is made 
in Fallon, “Judicially Manageable Standards.” See also Marietta, “Roberts Rules.”
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discrimination against an identifiable political group and an actual discrimina-
tory effect on that group.” And furthermore, the constitution does not man-
date proportional representation; legislatures do not have to “draw district 
lines to come as near as possible to allocating seats to the contending parties in 
proportion to what their anticipated statewide vote total will be.”59

In Rucho, the court found no judicially manageable standard for inter-
vention in even the most extremely partisan gerrymanders; dissenters said 
the tools and standards were there to be used. Blatant partisan gerrymanders 
are troubling; they may contribute to polarization, they threaten democracy, 
and may undermine faith in the democratic process. But the federal judiciary 
declines to intervene. The remedies the court left were state constitutions and 
statutes, congressional legislation, or possibly independent redistricting com-
missions (which the conservative minority would have barred under Article I 
§4 because establishing them took power away from the legislature in Arizona 
State Legislature v. Arizona Redistricting Commission in 2015).

Deference to “we the people” does not seem to promote the health of dem-
ocratic self-governance. Elected leaders have incentives to entrench themselves 
(either collusion among the elected or collusion to maximize the strength of 
their parties in Congress) at the expense of voters. Vote dilution, the ability to 
elect candidates of one’s choice, associational rights, and equal protection now 
depend, in this context, on elected branches. The invocation of the political 
questions doctrine to extricate the court from this controversy arguably under-
mines faith in the democratic process, discourages voters whose candidates 
have been deliberately engineered out of contention, and depresses participa-
tion in the political process. The court’s nod to restraint by deferring to legis-
lative redistricting practices deliberately aimed at minimizing the other major 
party’s electoral chances tends to undermine free, open, and fair elections – 
much as the court’s more interventionist Citizens United decision in 2010 did.

Rights of Minorities and Schuette v. Coalition to Defend  
Affirmative Action (2014)

This case is not about how the debate about racial preferences is resolved. It is 
about who may resolve it. There is no authority in the Constitution of the United 
States or in this Court’s precedents for the Judiciary to set aside Michigan laws 
that commit this policy determination to the voters.60

Justice Kennedy, author of the fractured holding in Schuette v. Coalition 
to Defend Affirmative Action (2014), also penned the major gay rights and 
gay marriage decisions in Romer (1996), Lawrence (2003), Windsor (2013), 

 60 Justice Anthony Kennedy in Schuette (2014) at 314.

 59 Davis v. Bandemer, 1986, 111, 127, 130.
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and Obergefell (2015). Only two other justices supported the language in 
Kennedy’s Schuette opinion; three other justices wrote concurrences. It is use-
ful to compare Schuette (2014) and Romer v. Evans (1996) as we consider 
why popular majorities in the states are permitted to make some decisions 
that have meaningful consequences for minorities but not others. Michigan 
voters adopted a constitutional amendment by ballot initiative, prohibiting 
state universities, employers, and contractors from discriminating or from giv-
ing any kind of racial preferences.61 Schuette held that this amendment did 
not violate the Fourteenth Amendment equal protection clause. The court had 
never maintained that the federal or state governments were required to use 
affirmative action to remedy society-wide inequalities – at best, for a few years, 
such remedies were permitted;62 and recognition of race for remedial purposes 
is now subjected to strict scrutiny and is acceptable only in very narrow cir-
cumstances.63 Kennedy reasoned – and the effect of the decision means – that 
if the voters of Michigan choose to bar the state from recognizing race in their 
university admissions decisions, they may do so.

Colorado voters attempted to exclude LGBTQ individuals from the protec-
tions of antidiscrimination legislation in employment or housing by constitu-
tional amendment (Proposition 2). Passage of Proposition 2 also retroactively 
invalidated measures that had been passed (including by municipalities) to 
extend antidiscrimination protections to gays and lesbians.64 In Romer v. 
Evans, Kennedy saw no rational basis – only animus against a group of peo-
ple based on their sexual orientation – and sided with liberals to strike down 
Proposition 2. “A law declaring that in general it shall be more difficult for one 
group of citizens than for all others to seek aid from the government is itself a 
denial of equal protection of the laws in the most literal sense.”65 Kennedy’s 
reasoning in Romer was that the Colorado Amendment “exclud[ed] sexual 
minorities from accessing political remedies that were freely available to oth-
ers.”66 The perspective that treating gays and gays alone differently violated 
equal protection (and privacy) without having to consider them a suspect class 
paved the way for the larger same-sex marriage decision in Obergefell (2015). 
In the case of gays and lesbians, a national majority was rather quickly moving 

 61 The Michigan ballot initiative process and requirements are outlined at https://ballotpedia.org/
Laws_governing_the_initiative_process_in_Michigan. Once the initiative clears ballot hurdles, 
it needs only garner a majority of votes cast. (The amendment was known as Proposition 2, as 
was the Colorado measure.)

 62 If the entity itself was found at law to have discriminated, the case may be different.
 63 Compare Grutter v. Bollinger, 539 U.S. 306 (2003) and Gratz v. Bollinger, 539 U.S. 244 

(2003); see also Fisher v. University of Texas II, 579 U.S. (2016).
 64 The process for passing a constitutional amendment by initiative in Colorado is detailed at 

https://ballotpedia.org/Laws_governing_the_initiative_process_in_Colorado; after 2016, a 
supermajority of 55 percent was required for passage of such an amendment.

 65 Romer, 1996, 626, 633.
 66 Pollvogt, “Thought Experiment,” 1.

https://doi.org/10.1017/9781009263757.018 Published online by Cambridge University Press

https://ballotpedia.org/Laws_governing_the_initiative_process_in_Michigan
https://ballotpedia.org/Laws_governing_the_initiative_process_in_Colorado
https://ballotpedia.org/Laws_governing_the_initiative_process_in_Michigan
https://doi.org/10.1017/9781009263757.018


272 Carol Nackenoff

toward reading equal protection more generously, and the court moved to 
endorse that position.

Perceived animus toward LGBTQ citizens invalidated Colorado voters’ 
determination not to extend antidiscrimination protection to gays and lesbi-
ans, whose identities (or behaviors) they did not wish to affirm; there was no 
perception of animus in Michigan voters’ determination to bar state actors 
from taking race into account to enhance diversity. Yet, placing racial minori-
ties outside the normal political process (by making it impossible for under-
represented minorities to pursue greater access to employment and educational 
opportunities through the normal legislative process)67 should arguably be 
more closely scrutinized than a voter decision such as Colorado Proposition 2, 
because a lower level of scrutiny (rational basis plus) was applied when the 
issue was sexual orientation. The result is somewhat ironic, given that strict 
scrutiny for classifications based upon race is now the norm. Today, “affir-
mative action” and “preferences” are dog whistles about race, especially in 
the context of Michigan’s earlier experience with Grutter and Gratz. Justice 
Kennedy saw race-neutral language in the amendment.

John Hart Ely himself would probably have concluded that if white voters 
chose not to disadvantage themselves in pursuit of greater racial equality once 
barriers to African American voting fell, they were not required to do so. But 
when the court endorsed what Michigan voters chose, they stepped away from 
claiming constitutional grounds for measures supporting diversity or racial 
inclusiveness.

Racial discrimination may currently be more subtle than sexual orienta-
tion discrimination, but it is engrained in the social fabric.68 The difference 
between categorization based on sexual identity or orientation (Romer, 
1996; Obergefell, 2015) and racial categorization (Schuette, 2014; Fisher v. 
University of Texas I, 2013) may be that the court is much better at seeing – 
and addressing – overt discrimination than more subtle forms. This may help 
explain what Russell Robinson (2016, 153) terms “LGBT exceptionalism” 
within the court – advantages LGBT people enjoy relative to other contem-
porary civil rights constituencies. The Bostock decision (2020), in which the 
court extended Civil Rights Act Title VII protections (“because of … sex”) to 
those experiencing employment discrimination because of sexual orientation 
is a case in point.

Just as the Rucho majority declined to intervene in extreme cases of moti-
vated partisan gerrymandering, and the Brnovich majority declined to inval-
idate measures passed by Arizona’s legislature that would make it harder for 
some citizens (including Native Americans, rural Latinos, and blacks) to cast 

 67 In some states, different routes to state constitutional amendments have different vote thresholds 
for passage, as is the case in Michigan. See https://ballotpedia.org/Amending_state_constitutions# 
Michigan.

 68 Pollvogt, “Thought Experiment,” 2; Tesler, Post-Racial or Most Racial?
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ballots, the court passed the baton to Michigan voters in Schuette, saying: 
“The holding in the instant case is simply that the courts may not disempower 
the voters from choosing which path to follow” (Schuette, 2014, 314). Is it 
best that the court leave these kinds of matters to the democratic process in the 
several states?

Since Michigan voters were allowed to determine what equal protection 
meant or required, this did allow citizens to deliberate and own the meaning 
of the constitution in an area where affirmative action has not been mandated. 
They were constraining, by constitutional amendment, state actors. However, 
the court is most certainly not making clear which classifications it is willing to 
turn over to the elective branches, which it is not, and why. The constitution 
presumably took some contentious issues off the table, removing them from 
resolution through the democratic process.69

conclusion

Systems of robust legislative supremacy, even with a written constitutional 
framework, rely on internalized norms for boundary maintenance  – either 
self-policed by legislators or vigilantly policed by an attentive citizenry. Notable 
examples since the early twentieth century have shown that such systems run 
risks of fascism, authoritarianism, or totalitarianism.70 American judicial 
review, within a written constitutional framework, is one significant structural 
impediment to full-throated majoritarian rule. The results are imperfect.

It is hardly certain that robust constitutional courts could serve as bulwarks 
against radical popular sovereignty on the left or the right, against author-
itarianism or rising ethnic and racial animus, or even against strong-willed 
majorities. However, there remains considerable support for a US Supreme 
Court that thwarts some majorities some of the time. Balancing the claims of 
national majorities, state majorities, and even occasionally making borderline 
antimajoritarian decisions, the court could probably maintain legitimacy while 
doing a better job that it has of late in expanding the scope for participation 
in the electoral process, enhancing faith in the fairness of elections, reinforcing 
representation, extending principles of equal protection, and thereby advanc-
ing a more inclusive version of the “people.” Perhaps a “no backsliding” prin-
ciple for rights, equal protection, and access to the democratic process would 
be consistent with a commitment to enhancing popular sovereignty, although 
by defending a particular vision of popular sovereignty, it would discourage 
some deliberation.

Article III courts could be more vigilant in promoting the health of democ-
racy as process, while limiting the harm majorities impose on minorities. These 
are roles courts can perform reasonably well  – probably better than other 

 69 Graber, Dred Scott.
 70 E.g., Arendt, Origins of Totalitarianism.
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branches. Mariah Zeisberg urges us to think about “distinctive governance 
capacities” of the branches. Though writing in the context of war powers, her 
point is applicable here: “the Constitution fails to provide for one authoritative 
institution to settle” many controversies.71 We can evaluate branches’ com-
peting claims of authority “in terms of how well they bring their special insti-
tutional capacities to bear on the problem of interpreting the Constitution’s 
substantive standards  …”72 They “exercise distinctive capacities that pre-
dictably generate distinctive perspectives on both policy and constitutional 
meaning.”73

This perspective seems akin to that of Stephen Breyer (2010): Judges need 
to consider comparative institutional expertise and specialization when they 
think pragmatically about the constitution. For Breyer, a workable constitu-
tion is one that allows problems to be solved in a way that the public, and other 
governmental institutions, can find acceptable. Constitutional Courts have an 
important role to play in persuading other participants in the political sys-
tem that their comparative institutional expertise and specialization includes 
promoting the health of the democratic process, limiting the harm majorities 
sometimes impose on minorities, and by doing so, preserving the health of 
popular sovereignty.

 71 Zeisberg, War Powers, 6, 26.
 72 Zeisberg, War Powers, 13, 18–19.
 73 Zeisberg, War Powers, 32.
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