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Abstract

As the UK left the European Union, a new body of UK law, labelled ‘retained EU law’, was introduced to
save and convert certain parts of EU law into UK statutes. This paper explores the impact of Brexit on
statutory interpretation in the UK in the context of VAT. In particular, it looks at whether, and the man-
ner in which, UK courts and the Court of Justice of the European Union (CJEU) will move in different
directions when interpreting what is essentially the same law. The paper predicts the post-Brexit evolution
of statutory interpretation in UK courts based on an empirical study of cases concerning VAT referred by
UK courts to the CJEU between 1973 and 2020, augmented by a doctrinal analysis of selected cases. The
methodology is built on the premise that past case decisions may provide an indication of the nature of
possible future divergence. A case study of VAT may offer wider implications as to departure from the
CJEU jurisprudence in other legal areas in the coming years.
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Introduction

The UK legal system found itself in a new European environment in 1973, following the UK’s acces-
sion to the European Economic Community (EEC), as the European Union (EU) was known at the
time. One of the central problems of accession was statutory interpretation, with the accession funda-
mentally transforming the role of UK courts and their judicial practice. The UK’s 47 years of EU
membership officially ended on 31 January 2020, followed by a transition period that expired on
31 December 2020. The European Communities Act 1972 that established the supremacy of EU
law in the UK was repealed by the European Union (Withdrawal) Act 2018 (EUWA 2018), which pro-
vides a new constitutional framework for the continuity of certain parts of EU law in the UK to avoid a
‘legal vacuum’ upon Brexit. The EUWA 2018 fundamentally changed the relationship between the EU
law and UK law and created new challenges for UK judges tasked with interpretating the new body of
UK law that was derived from EU law. On the one hand, the EUWA 2018 ended Parliament’s subjec-
tion to a foreign court, the Court of Justice of the European Union (CJEU), and restored the UK’s
domestic judicial supremacy. On the other hand, the requirement for legal continuity entailed con-
tinuing observance of the judgments of the CJEU.

Will these different approaches to the CJEU authority endorsed by the EUWA 2018 lead to dimin-
ishing influence of the CJEU jurisprudence on the interpretation of retained EU law in UK courts?
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This paper explores the impact of Brexit on statutory interpretation in the UK in the context of VAT.
In particular, it looks at whether UK courts’ interpretation of unmodified EU-derived domestic legis-
lation will diverge from the CJEU jurisprudence. Tax law, which is largely statutory in origin, provides
an ideal vehicle to study questions of statutory interpretation." VAT law is perhaps one of the tax or
legal areas most affected by the reversion of the highest court of appeal to a national court. Adopted to
replace the predecessor turnover tax in the UK, Purchase Tax, in 1973 as a condition of the UK’s
accession to the EEC, VAT was one of the first imports from EU law into UK law. The UK’s primary
VAT legislation was enacted to implement an EU directive, designed to harmonise the tax across the
EU. During the UK’s 47 years of EU membership and the Brexit transition period, a total number of
672 cases were referred to the CJEU by UK courts,” among which 109 concern VAT matters. The rela-
tive large number of VAT cases as a proportion of the UK referrals may simply reflect the fact that UK
VAT is mostly a product of EU law. This clearly shows the significance of European influence in VAT
matters, making VAT an excellent area for studying the impact of Brexit on statutory interpretation in
the UK.

The paper adopts a new approach to the question of post-Brexit statutory interpretation, and in
particular the future relevance of CJEU jurisprudence in UK courts.” To date, this question has
been addressed from a public law” or a comparative law perspective.” However, there has been a dearth
of literature that seeks empirical evidence from UK courts’ past experience with interpreting EU legis-
lation in predicting how UK courts will respond to the legal challenges brought by Brexit. Moreover,
despite the substantive and statistical significance of tax law cases, the use of empirical methods to
study systematically judicial opinions in tax, compared to other areas of law, is particularly scarce.®

This paper fills in these gaps and surmises the impact of Brexit on statutory interpretation in the
UK through an empirical study of cases concerning VAT matters referred by UK courts to the CJEU
between 1973, when the UK joined the EEC, and the end of 2020, when EU law ceased to apply in the
UK, supplemented by a doctrinal analysis of selected cases.” The methodology is built on the premise
that past case decisions may provide an indication of the nature of possible future divergence. A com-
bination of empirical study and doctrinal analysis addresses the weaknesses of either research method
undertaken on its own, while maximising the strengths of each method.® The empirical study provides
the most systematic evidence of whether and how UK courts’ decisions differed from those of the
CJEU, whereas the doctrinal analysis of selected cases affords a deeper understanding of why the deci-
sions of the CJEU and UK courts differed.

The findings of the empirical study suggest that the CJEU and UK courts differed with respect to
their interpretative approaches, court procedures and the handling of precedents, which can largely be
attributed to the tension between civil and common law traditions of these courts and the different
institutional roles they have in their respective legal systems. This indicates that, although CJEU
case law will continue to be relevant in UK courts, UK judges may pursue a separate path when inter-
preting EU-derived domestic law.

'See eg RF van Brederode and R Krever (eds) Legal Interpretation of Tax Law (Kluwer Law International, 2014).

2CJEU Annual Report 2020: Judicial Activity (Luxembourg: 2021).

*In this paper, the term ‘UK courts’ refers to courts and tribunals in the UK.

M Brenncke ‘Statutory interpretation and the role of the courts after Brexit’ (2019) 25 European Public Law 637.

°P Giliker ‘Interpreting retained EU private law post-Brexit: can Commonwealth comparisons help us determine the future
relevance of CJEU case law?’ (2019) 48 Common Law World Review 15.

°L Epstein et al ‘Judging statutes: thoughts on statutory interpretation and notes for a project on the Internal Revenue
Code’ (2003) 13 Washington University Journal of Law & Policy 305; MA Hall and RF Wright ‘Systematic content analysis
of judicial opinions’ (2008) 96 California Law Review 63.

"The future role of direct effect and general principles of EU law is not discussed in the paper.

®Hall and Wright, above n 6, at 83. Empirical studies of judicial decisions, which are better suited to reveal pattens or
trends, avoid the biases often involved in conventional legal studies in which claims or legal principles were drawn from
a detailed analysis of a small number of cases selected by the researchers. In contrast, a traditional doctrinal approach facil-
itates a deeper understanding of the reasonings underlying judicial decisions, which often cannot be achieved through an
application of empirical methods on their own.
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The remainder of the paper is structured as follows. Part 1 sets out the contexts of VAT law and
statutory interpretation in the UK and the EU. This is followed by an explanation of the empirical
methodology in Part 2. Part 3 then discusses the empirical findings and implications. Finally, the con-
clusion summarises the key findings.

1. Background
(a) Legislative background

An explanation of the legislative background is necessary for the discussion of statutory interpretation.
The idea of a VAT was developed independently by Thomas S Adams, an American economist, and
Carl Friedrich von Siemens, a German industrialist, in the 1920s. The Great Depression and the
Second World War, however, distracted governments around the globe from serious consideration
of the tax. At the time, an important source of revenue for continental European countries was a turn-
over tax imposed on business sales. These taxes applied at low rates to every sale along the production
and supply chains, leading to serious cascading and consequent economic distortions.

In cross-border sales, the turnover taxes operated on a destination basis: on the one hand, exports
were exempt from the tax, and the tax already charged on exports was rebated in the exporting coun-
try; on the other hand, imports were taxed in the same way as domestic products in the importing
country. A consequence of the cumulative nature of the taxes is that export rebates could not be cal-
culated accurately because it was never possible to know exactly how much tax had been paid on a
product. In the earliest stages of European integration, Member States realised that the distortion of
the compounding turnover taxes with respect to cross-border sales was a serious obstacle to the com-
pletion of the Common Market, which required that domestic products and goods imported from
another Member State be taxed on the same basis.”

The solution was adoption of a VAT, which removes the cascading taxation by rebating, through a
credit mechanism, all tax included in the price of acquisitions by registered businesses.'’ VAT is
imposed on the consideration payable for supplies of goods and services, but registered businesses
are allowed to deduct the tax they paid on input purchases from the tax they collected on output
sales, leaving the net balance to be remitted to the government. The tax burden thus falls on final con-
sumers only and the tax on consumption is exactly proportional to the price of the goods or services.
The adoption of VAT was central to the economic integration of the EEC because the operation mech-
anism of the tax facilitates border adjustments and ensures that domestic sales and imports are taxed
in the same manner."!

In 1967, the Council issued two Directives that mandate the adoption of VAT in all Member
States.'” As a result, all Member States had a VAT in place but the details of the taxes varied signifi-
cantly. Genuine progress towards a common system of VAT was only achieved a decade later, in 1977,
with the adoption of the Sixth Directive that harmonised the VAT base.'” That Directive and succes-
sive amendments were consolidated in 2006 into what became known as the Principal VAT Directive
(VAT Directive), which is now the principal legislative instrument governing the common VAT

Tax Harmonization in the European Community (July 1968).

'%Fiscal and Financial Committee, Commission of the European Communities Report of the Fiscal and Financial
Committee on Tax Harmonization in the Common Market (1963).

"!The essential role of VAT in the attainment of the Common Market objectives was explicitly referred to in the preamble
of the First Directive. See First Council Directive of 11 April 1967 on the harmonisation of legislation of Member States con-
cerning turnover taxes (67/227/EEC). See also R de la Feria VAT and the EC internal market: the shortcomings of harmon-
isation” in D Weber (ed) Traditional and Alternative Routes to European Tax Integration (IBFD, 2010); RF van Brederode and
T O’Shea ‘Legal interpretation of tax law: the European Union’ in van Brederode and Krever, above n 1.

"Ibid, First Council Directive; and Second Council Directive 67/228/EEC of 11 April 1967 on the harmonisation of legis-
lation of Member States concerning turnover taxes.

PSixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating to
turnover taxes — Common system of value added tax: uniform basis of assessment.
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system.'* The UK adopted VAT, as a condition of entry to the EEC, to replace its predecessor Purchase
Tax in 1973. Enacted specifically to implement the requirements of the VAT Directives, the VAT Act
(VATA) contains the substantive legal rules regulating the UK VAT regime."

This situation changed after the end of Brexit transition period, which eventually became the ‘exit
day’. The EUWA 2018 governs the post-Brexit relationship between EU law and UK law and created a
freestanding body of UK law, labelled ‘retained EU law’, to convert or preserve most of EU law as it
stood on exit day into domestic law. Retained EU law consists of three main components: EU-derived
domestic legislation; direct EU legislation; and directly effective rights, etc.'® EU directives do not, by
themselves, fall within the scope of retained EU law. However, domestic legislation implementing EU
directives forms part of EU-derived domestic legislation and is preserved in domestic law.

The VATA is not affected by Brexit because it is an Act of Parliament and, therefore, remains effect-
ive unless it is changed by Parliament. However, as the EUWA 2018 regulates how retained EU law is
to be interpreted by UK courts, it is necessary to determine whether the VATA falls within the scope of
retained EU legislation. As mentioned, the VATA was implemented to conform to the requirements of
the VAT Directives and, prima facie, falls within the scope of EU-derived domestic legislation.
However, not all provisions of the VATA were enacted to give effect to VAT directives. Measures con-
cerning the collection of VAT, rather than the levying of the tax, for example, were not governed by EU
law. There are also rules derived from the predecessor Purchase Tax and survived in the VATA by way
of derogations from VAT directives, most notably the zero-rating of food.'” These rules should not be
treated as EU-derived domestic legislation. Therefore, substantial parts of the VATA could fall within
the definition of retained EU law but some parts could not.

(b) Statutory interpretation

The theoretical debate about statutory interpretation broadly comes down to the tension between textual-
ism and purposivism.'® The tension was particularly acute in UK courts shortly after the UK became an
EEC member, thanks to the different legal traditions in which continental European countries and the UK
have their origins. One of the most fundamental ways in which the UK was distinguished from contin-
ental European countries is the style of legislative drafting and judicial interpretation approaches.

The EU legal system comes within the Romano-Germanic family that favours general principles.
EU legislation, therefore, tends to be expressed in abstract terms and leaves the judges to work out
the details. The continental European legislative approach undoubtedly reflects the influence of the
legal traditions of the original six Member States.'” However, the generality of EU legislation should
also be understood in the unique context of European integration. First, EU instruments are products
of bargaining and negotiation between all Member States.”’ The political compromises and the need to
achieve agreement within a narrow time frame inevitably favour the use of ambiguous language and a
lack of precision.”’ Secondly, the multilingual nature of EU law offers a further reason for the use of
broad terms. It would have been an impossible task to draft a watertight legislation with a high degree
of specificity in 24 languages that are equally authentic.

Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax.

>VATA 1983, repealed and replaced by VATA 1994.

'SEUWA 2018, ss 2-4.

7R Hemming and JA Kay ‘The United Kingdom’ in HJ Aaron (ed) The Value-Added Tax: Lessons from Europe (The
Brookings Institution, 1981); G Morse ‘The origins, development and future of zero-rating in the UK’ in G Loutzenhiser
and R de la Feria (eds) The Dynamics of Taxation: Essays in Honour of Judith Freedman (Oxford: Hart Publishing, 2020).

'8PP Frickey ‘Revisiting the revival of theory in statutory interpretation: a lecture in honor of Irving Younger’ (1999-2000)
84 Minnesota Law Review 199; DM Schneider ‘Empirical research on judicial reasoning: statutory interpretation in federal tax
cases’ (2001) 31 New Mexico Law Review 325.

'] Bridge ‘National legal tradition and community law: legislative drafting and judicial interpretation in England and the
European Community’ (1981) Journal of Common Market Studies 351.

*Ibid.

!bid.
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This style of drafting necessitates a diverse and flexible approach to the interpretation of EU law.
The CJEU deploys a range of interpretative methods, including purposive interpretation in the light of
the other relevant provisions (‘contextual’), the objectives of the legislation (‘teleological’) and the
recorded intentions of the legislators (‘historical’), as well as the literal approach.”* In the Court’s
own words, ‘in interpreting a provision of European Union law, it is necessary to consider not only
its wording but also the context in which it occurs and the objectives pursued by the rules of
which it is part’.*® There is no clear hierarchy between the CJEU’s interpretation methods and
often the CJEU uses a combination of different methods in reaching its conclusion. However, it is
believed that the purposive approach generally prevails over literal interpretation, especially in the
event of linguistic divergences between different language versions.**

In contrast, English legislation, which founded the Anglo-American legal tradition, is commonly
drafted in exceedingly detailed and specific language, placing considerable constraints on judges’ dis-
cretion to interpret the law.”> Accordingly, the English judiciary was traditionally more faithful to the
literal or plain meaning of the statutes. The strict literal approach was considered even more justifiable
in the context of tax law.*® There was a popular belief that taxpayers are only obliged to pay the taxes
which have been unambiguously imposed by statute.”” Furthermore, it was argued that tax law has no
purposes besides the raising of revenue to fund public expenditure.*®

Since the second half of the twentieth century, however, there has been a clear shift away from the
literal towards purposive interpretation in UK courts.”” Both internal and external factors may have
contributed to the change in judicial attitude. First, taxation has increasingly been used as an instru-
ment for social and economic policy. Tax laws, as a consequence, are equipped with an array of social
and economic purposes, in addition to their primary purpose of raising revenues. Judicial approaches
to interpretation have evolved in response to the use of tax laws for non-revenue purposes.®

Secondly, the significant tax rises after the two world wars incentivised taxpayers and their
advisers to devise sophisticated tax avoidance schemes that frustrate the objectives of tax legislation
without falling foul of the legislative language.”" The strict interpretation approach that favoured tax-
payers prevailed in UK courts in the first half of the twentieth century and allowed avoidance schemes
to further flourish, forcing courts to move to a more purposive approach to the construction of tax
legislation.”

Thirdly, EU membership had influenced judicial interpretation in the UK. The UK VATA,
implemented to conform to the requirements of VAT directives, was drafted in the European fash-
ion that features broad terms. This drafting style, along with the requirement of confronting inter-
pretation under EU law, required UK judges, accustomed to traditional English canons of
interpretation, to employ a different approach to the interpretation of VAT law. The challenge
faced by UK judges in construing legislation with a EU dimension was expressed by Lord

2] Komarek ‘Legal reasoning in EU Law’ in D Chalmers and A Arnull (eds) The Oxford Handbook of European Union
Law (Oxford: Oxford University Press, 2015).

*See eg Case C-292/82 Firma E Merck v Hauptzollamt Hamburg-Jonas [1983] ECR 3781.

%] McLeod ‘Literal and purposive techniques of legislative interpretation: some European Community and English com-
mon law perspectives’ (2004) 29 Brooklyn Journal of International Law 1109.

*Bridge, above n 19, at 362. It may also be argued that judges’ strict literal approach to interpretation has contributed to a
detailed style of drafting in the common law world. See SW Bowman ‘Interpretation of tax legislation: the evolution of pur-
posive analysis’ (1995) 43 Canadian Tax Journal 1167.

*Lord Steyn noted in McGuckian that ... tax law remained remarkably resistant to the new non formalist methods of
interpretation... Tax law was by and large left behind as some island of literal interpretation™ McGuckian [1997] 1 WLR 991.

%N Lee ‘A purposive approach to the interpretation of tax statutes?” (1999) 20 Statute Law Review 124.

**Bowman, above n 25, at 1170.

A sign of change in judicial attitude was the relaxation, by the House of Lords in Pepper v Hart [1993] AC 593, of the
long-standing common law rule that prohibited the use of legislative history as an aid to interpretation.

**Bowman, above n 25, at 1189.

31GSA Wheatcroft “The attitude of the legislature and the courts to tax avoidance’ (1955) 18 MLR 209.

**Editorial’ (1997) 18(3) Statute Law Review v.
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Denning, who described the EU law as ‘an incoming tide’ flowing up the UK legal system, soon
after the UK’s accession to the EEC.*

While the internal factors remain unchanged, Brexit, once again, changes the landscape of inter-
pretation of legislation originating from the EU in UK courts. An important consequence of Brexit
is that UK courts are neither required nor permitted to refer questions of EU law to the CJEU through
the preliminary ruling procedure.”* The EUWA 2018 preserved a body of case law, including any prin-
ciples laid down by, and any decisions of, the CJEU and a UK court as to the interpretation and appli-
cation of EU law as at exit day, into domestic law. Whilst becoming part of UK law, CJEU decisions
made before exit day have the status of UK Supreme Court (UKSC) decisions, which are binding on
the First-tier Tribunal (FTT) and the Upper Tribunal (UT). However, in England and Wales, the
UKSC and the Court of Appeal (CA) are not bound by any retained CJEU or domestic case law.>
UK courts are not bound by, but may have regard to, post-exit CJEU case law.

2. Empirical methodology

Content analysis methods™® are best suited to answer the questions of whether and how the decisions
of the CJEU and UK courts differed in the same cases. The empirical results, presented in Part 3, are
complemented by doctrinal analysis to predict the possible divergence between UK courts’ and the
CJEU’s interpretations of VAT law after Brexit.

Data are comprised of all the VAT cases referred by UK courts to the CJEU between 1973 and
2020.” This ensures all relevant cases are included and selection biases, a major concern with trad-
itional legal analysis, were avoided. Figure 1 provides an overview of the coding rules.

The cases were coded in two steps. The first step focused on the outcomes of the CJEU decision and
the decision of the UK court below the referring court (hereafter ‘UK decision’) in each case. This step
aims to reveal whether and the extent to which the UK decisions differed from the CJEU’s decisions in
the same cases by way of a comparison of the outcomes of these decisions. The cases were classified
into three groups: ‘Affirmation’, ‘Reversal’ and ‘Other’. ‘Affirmation’ includes cases in which the CJEU
affirmed the UK decision.®® ‘Reversal’ includes cases in which the CJEU reversed the UK decision
(hereafter ‘reversal cases’). The reversal cases, viewed collectively, provide evidence of past divergence
between the CJEU and UK jurisprudence.

Three categories of cases were coded as ‘Other’. The first is the cases in which a preliminary ruling
was sought before a UK court decision was made, most of which are cases referred by a first instance
court. However, in a few cases referred by the first instance court, the court expressed an opinion in
favour of a party without deciding the case.”® The opinions were treated as decisions and the cases

*3HP Bulmer Ltd v ] Bollinger SA [1974] 3 WLR 202.

**The end of the CJEU jurisdiction is subject to limited exceptions, eg Art 158 of the Brexit withdrawl agreement extends
the availability of the preliminary ruling procedure for questions concerning the interpretation of Part Two of the EUWA
2018 for eight years after the end of the transition period: Agreement on the withdrawal of the United Kingdom of Great
Britain and Northern Ireland from the European Union and the European Atomic Energy Community.

3SEUWA 2018, s 6 (4)(a); The European Union Withdrawal Act 2018 (Relevant Court) (Retained EU Case Law)
Regulations 2020, SI 2020/1525, reg 3.

*For an analysis of the methodology, see Hall and Wright, above n 6. Examples of content analysis of judicial opinions
include GA Phelps and JB Gates ‘The myth of jurisprudence: interpretive theory in the constitutional opinions of Justices
Rehnquist and Brennan’ (1991) 31 Santa Clara Law Review 567; J] Brudney and C Ditslear ‘Canons of construction and
the elusive quest for neutral reasoning’ (2005) 58(1) Vanderbilt Law Review 1.

*’The cases were compiled through searches in Curia https:/curia.europa.eu/juris/recherche.jsf?oqp=&for=&mat=or&j-
ge=&td=%3BALL&jur=C%2CT%2CF&dates=&pcs=0or&lg=&pro=&nat=or&cit=none%252CC%252CCJ]%252CR%252C2008E
9%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%
252Cfalse&language=en&avg=&cid=900051. The list of the cases and the categorisations are provided in the Appendix.

*The CJEU’s role is technically confined to providing the national court with an interpretation of EU law that will assist
the national court’s task in resolving the dispute before it. However, in most cases, the CJEU, in effect, decides the cases
because its rulings on the interpretation of EU law are rendered within the factual contexts set out by the national courts.

*See eg D’Ambrumenil discussed in text at n 47.
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All cases (109)

Affirmation (32) Reversal (30) Other (47)

Interpretation

approaches (26) Other (4)

Provisions (13) Facts (13)

Literalism:

Purposivism: Literalism: Purposivism:

UK (8); CJEU (5) UK (5); CJEU (8) UK (7); CJEU (6) UK (6); CIEU (7)

Figure 1: Coding rules

were coded as either ‘Reversal’ or ‘Affirmation’. The second is the two cases pending before the CJEU
at the time of writing. The third is the cases in which the CJEU offered a hypothetical conclusion
based on the facts set out in the order for reference by the national court, leaving it to the national
court to find the outcome in the actual case.*’

The second step of the coding process focused on the reasonings in the reversal cases to study why
the UK decisions diverged from the CJEU’s decisions. The reversal cases were classified into two cat-
egories: ‘Interpretation approaches” and ‘Other’. A case was coded as ‘Interpretation approaches’ if the
different decisions were a result of different interpretation approaches adopted by the CJEU and UK
courts; otherwise it was coded as ‘Other’. The interpretation approaches used by the CJEU and UK
court in each case within the former category were recorded as fliteralism’ if the decision was justified
on the literal approach, or ‘purposivism’ if the court grounded its decision on a purposive approach. A
purposive approach is defined broadly to include all the interpretation methods that went beyond a
reliance on the plain meaning of words, including teleological, contextual and historical interpreta-
tions mentioned above.

“OExamples are the cases concerning abuse of rights, in which the CJEU set out the principles for determining abuse of
rights but expressed no view on whether the arrangements were abusive, sending the issue back to the UK court for
determination.
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It is common that courts employ a combination of different interpretation methods in arriving at
their decisions. In these circumstances, only the primary approach is recorded, disregarding other
approaches employed to provide support to the conclusion reached through the use of the primary
approach. This involved the author’s evaluation of the importance judges placed on each interpret-
ation approach used and may introduce biases in the research. The potential biases, however, are inev-
itable in any detailed and meaningful study of judicial opinions and, therefore, do not compromise the
suitability of the chosen method in answering the research question.*'

The cases coded as ‘Interpretation approaches’ were subdivided into two groups, ‘Provisions’ and
‘Facts’, based on the interpretative focus of each case. The differences between the judicial approaches
used by the CJEU and UK courts were primarily understood on the basis of the distinction between
the literal and purposive interpretations of ambiguous statutory provisions. Nevertheless, a large num-
ber of VAT cases are not directly concerned with the interpretation of any particular statutory provi-
sion, but rather, how a set of facts should be characterised to fall within the clear words of provisions.
Interpretation in these cases does not concern what the statute means, but how this statute applies to
the facts. In the cases that involve a series of transactions, the conflicting decisions of the CJEU and
UK courts may have been driven by the different weights they gave to the private law consequences (or
the economic reality) of the transactions.

The emphasis on economic reality inevitably involves consideration of the underlying economic
purposes of the legislation.*” In contrast, courts that decided on the basis of legal relationship tend
to confine themselves to the question whether the legal forms of the transactions fall within the lan-
guage of the legislation. For these reasons, the interpretation approaches were recorded as fliteralism’
where the court focused on legal forms and ‘purposivism’ in the cases in which the court placed its
emphasis on the economic reality of the transactions.

One limitation of the coding rules is that the reversal cases do not offer a full picture of the differences
in judicial approaches used by the CJEU and UK courts. This is because it is common that differently
constituted domestic courts make different interpretative choices and even different judges in the same
common law court often adopt different reasonings that lead to conflicting decisions in the same case.
As such, if a preliminary ruling had not been sought, a decision of an non-apex UK court may as well be
reversed by an upper court. Moreover, the reversal cases do not capture all the circumstances in which
UK courts and the CJEU used different approaches. In rare cases, the CJEU and UK courts adopted dif-
ferent approaches but arrived at the same conclusion.*” Despite the caveats, the reversal cases afford a
direct and powerful test of the differences between the CJEU and UK courts in their interpretation
approaches and represent the best data source available to address the research question.

3. Approaches to statutory interpretation

Whilst UK domestic law remains intertwined with EU law through the creation of ‘retained EU law’,
the key question is whether UK courts will depart from the CJEU jurisprudence when interpretating
retained EU law.

(a) Unintentional divergence

(i) Reversal cases: the literal versus purposive division
A comparison of the interpretations of EU VAT legislation by UK courts and the CJEU in the UK
references suggests that the decisions of UK courts and the CJEU often yielded different results.

*'Hall and Wright, above n 6, at 93.

“2AG Opinion, Case C-260/95 DFDS A/S [1997] 1 WLR 1047.

“*An example is Canterbury Hockey that concerned exemptions for services linked to sport. The CJEU and the Tribunal
came to the same conclusion - that the services in dispute were exempt services — via completely different routes, with the
Tribunal relying on the literal approach and the CJEU applying a purposive interpretation of the term in question. See
Canterbury Hockey Club [2005] 6 WLUK 735; Case C-253/07 Canterbury Hockey Club [2009] 1 CMLR 13.
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Table 1: summary of interpretation approaches

Interpretation approaches (26)

Provisions (13) Literalism UK (8), CJEU (5)
Purposivism UK (5), CJEU (8)
Facts (13) Literalism UK (7), CJEU (6)
Purposivism UK (6), CJEU (7)

Among the cases referred by UK courts, the CJEU reversed 30 UK decisions and affirmed 32 UK deci-
sions. In 26 out of the 30 reversal cases, the different decisions were a result of the marked differences
in interpretation approaches adopted by the CJEU and UK courts, with one court using the literal
approach and the other applying purposive interpretation.

Table 1 summarises the interpretation approaches used by the CJEU and UK courts in the reversal
cases. Seven out of the 13 cases with an interpretative focus on provisions of legislation concern
exemptions that exclude certain supplies from the VAT base, a feature mandated by the VAT
Directive. Harmonisation of the VAT base was considered necessary because of the decision in
1970 that included VAT as the main source of the Community’s own revenue. The Directive mandates
two classes of transactions that Member States must exempt in their VAT systems. The first is ‘activ-
ities in the public interest’, including postal services, medical and dental services, education, welfare
and social services and cultural activities.** A feature common to this group of transactions is that
they were of perceived social and political importance in the founding Member States. The second
group is ‘other activities’” such as financial and insurance services, gambling and transactions involving
immovable property.*” These exemptions are commonly explained with the technical difficulty of tax-
ing these supplies under VAT and a simple solution was to exempt these supplies from VAT.*°

CJEU (purposivism) versus UK court (literalism): In eight cases, the CJEU applied a purposive
approach to the construction of a term or a provision of EU law, whilst the UK court adhered to the
literal meaning of the term or provision. In D’Ambrumenil,*’” for example, the question arose whether
certain services provided by a medical practitioner were exempt from VAT. The services in dispute
include conducting medical examinations of individuals for employers or insurance companies and
giving certificates of medical fitness for travel purposes or medical conditions for purposes such as
war pension entitlement. The issue was whether the services could be classified as ‘provision of
medical care’ within the meaning of Article 13A(1)(c) of the VAT Directive.

The VAT and Duties Tribunal (‘Tribunal’) expressed a preference for characterising the supplies as
exempt supplies based on the ordinary meaning of the term ‘medical care’. It nevertheless referred the
question of the proper construction of the term to the CJEU because the scope of the exemption is
unclear and the question is of Community-wide importance.*® The CJEU held that medical services
‘carried out for a purpose other than that of diagnosing, treating and, in so far as possible, curing dis-
eases of health disorders’ cannot benefit from the exemption.*” The CJEU in its purposive approach to
the construction of the term took the view that excluding the services in question from exemption is
not contrary to the objective of the exemption of medical care, which is to reduce the cost of health
care and to make it more accessible to individuals (‘teleological’).5 0

*Council Directive, above n 14, Art 132.

“Ibid, Art 135.

SR de la Feria and R Krever ‘Ending VAT exemptions: towards a post-modern VAT’ in R de la Feria (ed) VAT Exemptions:
Consequences and Design Alternatives (Kluwer Law International, 2013).

4Case C-307/01 D’Ambrumenil and Dispute Resolution Services Ltd [2004] 2 CMLR 18.

“8Dr Peter L d’Abrumenil (1); Dispute Resolution Services Limited [1998] Lexis Citation 1282.

“Above n 47, para 57.

**Above n 47, para 59.
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The different interpretation methods adopted by the Tribunal and the CJEU led to conflicting views
on the interpretation of the concept. Notably, the CJEU emphasised the importance of the purpose of a
medical service in determining whether it should be VAT exempt, concluding that medical services that
fall within the scope of the exemption must have a therapeutic aim. This view was specifically rejected by
the Tribunal before the case reached the CJEU. The Tribunal said ‘to equate care with treatment would
be to restrict its meaning and in a way for which no justification is to be found in the wording of the
provision’ (emphasis added) and concluded that whether medical services carried out by a doctor are
classified as the provision of care should not be determined on the basis of the purpose of the service.”"

CJEU (literalism) versus UK court (purposivism): Although, as mentioned, it is widely argued
that the dominant interpretative method used by the CJEU is the teleological approach,” the CJEU
relied (primarily) on literal interpretation in five cases in which the UK court decided on a purposive
approach. An example is British Film Institute (BFI).”> The taxpayer in this case argued that their sup-
plies of rights of admission to showings of films constituted exempt cultural services under Article 13A
(1)(n) of the VAT Directive, which the UK failed to transpose into its domestic law in the period in
question. The provision refers to ‘certain cultural services’ without specifying which cultural services
Member States are required to exempt. It was not disputed that the services in question were cultural
services for the purpose of Article 13A(1)(n). The question was whether the Directive provision was of
direct effect, with the result that the taxpayer can rely upon the provision directly to benefit from the
exemption in the absence of transposition by the UK. This question then turns on whether the expres-
sion ‘certain cultural services’ is to be interpreted to include all cultural services and does not allow the
Member States a discretion in determining which cultural services to exempt, and is therefore suffi-
ciently clear and precise for the provision to have direct effect.

Both the FTT and UT decided that Article 13A(1)(n) had direct effect before the CA referred the
case to the CJEU.>* The UT commenced its interpretative task by noting that the EU legislation
requires a teleological approach to interpretation and a semantic approach is not appropriate.” It
quoted a trite statement of the CJEU in the established case law that ‘the purpose of the exemptions
is to avoid divergences in the application of the VAT system as between one Member State and
another’.”® The UT held the view that interpreting ‘certain cultural activities’ based on its ordinary
meaning would inevitably lead to divergences between the tax treatment of cultural activities in dif-
ferent Member States (‘teleological’). The UT, steeped in the doctrine of precedent, justified its deci-
sion by reference to prior CJEU decisions. In particular, the CJEU held in another case that the term
‘certain services closely linked to sport or physical education’ in Article 13A(1)(m) requires Member
States to exempt all services closely linked to sport.”” The UT reasoned that it could not have been the
likely intention of the EU legislature to ascribe different meanings to ‘certain’ in two sequential para-
graphs of the same provision (Article 13A(1)(m) and (n)) (‘contextual’).

The CJEU, however, endorsed the literal approach in this case, considering that interpreting ‘cer-
tain cultural activities’ as referring to all cultural activities does not correspond to the ordinary mean-
ing of the term ‘certain’.”® In support of its use of literal approach, the Court looked for the legislative
intention in the historical documents that paved the way to the adoption of the Directive (‘historical’).
It pointed out that the European Commission’s original proposal that contains an exhaustive list of the
cultural services was not accepted by the EU legislature, indicating that the legislature intended to leave
it to Member States to determine which cultural services were to be subject to the exemption.™ It is

51Above n 48, paras 41 and 43.

>2See eg Lee, above n 27; van Brederode and O’Shea, above n 11.
>Case C-592/15 BFI [2017] STC 681.

*4BFI [2013] UKFTT 72 (TC); BFI [2014] UKUT 370 (TCC).
3[2014] UKUT 370 (TCC), para 45.

*°Ibid.

>Case C-253/07.

*Case C-592/15, para 16.

*Case C-592/15, paras 19-20.
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worth noting that the same legislative proposal was considered by the UT in support of a different
conclusion (‘historical’).®® This shows how the use of legislative history as an aid to interpretation
may complicate the interpretative process and give rise to greater legal uncertainty, given that any his-
torical material is also subject to interpretation and the language employed in it is often capable of
more than one interpretation.

Other: There are four cases in which the different decisions of the CJEU and UK courts were not a
result of different interpretation methods. In AXA UK plc, for example, the CJEU reached a decision
different from that of the domestic court based on an interpretation of part of a provision that was not
relied upon or raised by the parties at any point in the domestic proceedings.’" The different decisions
were a result of the different trial processes in the CJEU and UK courts, based on the inquisitorial and
adversarial systems respectively. The civil law systems that hold sway in continental Europe typically
have an inquisitorial system, with the court assuming a proactive role in identifying the issues and
examining the case.®” The CJEU, operating an inquisitorial system, has the power to identify points
of law or issues not raised by the parties for addressing the dispute. The UK and other common
law countries, in contrast, have an adversarial system of legal procedure, under which the judges adju-
dicate on the basis of the facts and arguments presented to them by the opposing parties.®” It is unsur-
prising that the procedure in the CJEU in this case was perceived to be unfair by the UK taxpayer
when the case returned to the domestic court.”* While this case is no doubt unusual, it shows that
the different legal procedures may also affect the choice of applicable law and give rise to different
outcomes.

(i) Implications for post-Brexit interpretations

Post-Brexit, the new set of legal arrangements, set out in the EUWA 2018, that governs the relationship
of the UK and EU laws requires UK courts to take a new approach to the interpretation of retained EU
law. The EUWA 2018 converted the pre-exit CJEU case law into domestic law to ensure legal continu-
ity. However, this objective may be compromised if the CJEU’s interpretation methods are not pre-
served, with the result that UK judges might head in a different direction when interpreting
retained EU law.®> The explanatory notes to the EUWA 2018 provide that UK courts are required
to take a purposive approach to the interpretation of unmodified retained EU law.®® Resorting to
the recitals and preambles of an EU instrument and materials that led to the adoption of the law is
referred to as an example of how the purpose of the law can be sought.®” Importantly, the requirement
to take a purposive approach is an example of fulfilling the UK courts’ obligations under section 6(3)
of the EUWA 2018, which provides that the meaning of unmodified retained EU law will be deter-
mined in accordance with the pre-exit CJEU case law and general principles of EU law. This indicates
that the intention of the EUWA 2018 is to preserve the CJEU’s interpretation methods, which are con-
ceived to be broadly purposive.

A challenge for UK judges is to ascertain the purposes of retained EU law. Does retained EU law
inherit all the purposes of EU law? The purposes of EU law are partly inherited through preserving
general principles of EU law and the pre-exit CJEU case law. This seems to be logical in relation to
VAT not only because of the need to preserve legal certainty but also because arguably a large bulk
of the UK’s VAT legislation does not have its own purposes. However, it might be going too far to
argue that the UK law should inherit all the purposes of EU law, especially where the purposes of
EU law are associated with European integration. The introduction of the EU VAT, as noted, was

°[2014] UKUT 370 (TCC), paras 16 and 46.

®ICase C-175/09 AXA UK ple [2010] STC 2825; AXA UK plc [2008] EWHC 1137 (Ch).

’EE Sward ‘Values, ideology, and the evolution of the adversary system’ (1989) 64 Indiana Law Journal 301.
%3S Cretney ‘Family courts: a symposium — 1. inquisitorial or adversarial?’ (1986) 10 Adoption & Fostering 32.
**AXA UK plc [2011] EWCA Civ 1607, para 2.

®Brenncke, above n 4.

SSEUWA 2018, Explanatory notes, para 111.

*7Ibid.
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driven more by the need to remove cross-border fiscal obstacles than the revenue-raising objective. The
effectiveness of EU law partly relies on uniform application and interpretation in all Member States.
Requiring UK courts to interpret retained EU law, which is now solely UK domestic law, in a way
that achieves the EU’s Common Market objectives or ensures uniform application by the UK and its
EU counterparts clearly is not fit for purpose in a post-Brexit legal system. Therefore, with Brexit chan-
ging the purposes of UK law, it is not unreasonable to expect further divergence between the CJEU and
UK courts in their interpretations in legal areas that were crucial to European integration.

To the extent that the purposes of EU law are preserved in retained EU law, are UK courts able to
give effect to the purposes of retained EU law without external assistance? The differences between the
approaches used by UK courts and the CJEU discussed earlier indicate that UK courts were not always
able to find the purposes of EU law and assistance from the CJEU was necessary on occasion. This
does not mean that UK courts were less determined than the CJEU in searching for legislative inten-
tion. While the expansive definition of ‘purposivism’ adopted in this paper captures all the interpret-
ative methods that extend beyond the plain meaning of words, a closer reading of the cases suggests
that the purposive approach used by UK courts is more literalist than that adopted by the CJEU. This
is a result of the starkly different roles of the CJEU and UK courts in their respective legal systems.

UK courts’ strict literal approach is derived from the doctrine of parliamentary sovereignty that has
its emphasis on the absolute law-making authority of Parliament.”® While English judges have been
moving towards purposive interpretation over the past few decades, they seem to have applied the pur-
posive approach insofar as the intended purpose can be discerned from the wording of the legislation.
In D’Ambrumenil, as noted, the Tribunal rejected an alternative interpretation, which was later
invoked by the CJEU, on the basis that no justification for that interpretation could be found in
the wording of the provision. In one of the reversal cases, the FIT fell back to the plain meaning
of the words after concluding that it was not possible to discover an evident purpose based on the
wording of the provision in question.®

The CJEU, in contrast, often does not hesitate to fill in the gaps in the legislation or even depart
from the literal meaning of words in seeking the purposes of EU law, which might be seen by English
judges as ‘a naked usurpation of the legislative function under the thin guise of interpretation’.”” While
the different legal traditions have undoubtably influenced the choice of interpretative methods in the
CJEU and UK courts, another significant reason that explains the differences in judicial approaches is
the political dimension to the CJEU’s role as a supranational court that distinguishes it from orthodox
courts. The CJEU is often criticised for being a ‘mission’ engine of European integration.”" The flexible
interpretative methods provide the tools it needs to expand the competence of EU law through judicial
interpretation into areas where the EU’s legislative competence is limited.”>

This appeared to be the case in areas where the policy purposes of EU law are unclear. Justifications
for a purposive approach are built on the presumption that every statutory provision has an underlying
legislative purpose. However, most of the exemptions, for example, were introduced not on the basis of
clear rationales but as a matter of path-dependency.”” Certain broad categories of goods or services
were untaxed in the predecessor turnover taxes in the founding members of the EEC and it was pol-
itically difficult to remove the concessions.”* The only possible way to achieve harmonisation of the tax

%8As Lord Diplock said in Black-Clawson [1975] AC 591 HL(E) at 638E: ‘Parliament, under our constitution, is sovereign
only in respect of what it expresses by the words used in the legislation it has passed’. See also J Bell and G Engle Statutory
Interpretation (Oxford: Oxford University Press, 3™ edn, 2005).

%Able UK Ltd [2009] UKFTT 323 (TC).

"°Magor and St Mellons Rural District Council v Newport Corpn [1952] AC 189 at 213.

71T Horsley ‘Reflections on the role of the Court of Justice as the “motor” of European integration: legal limits to judicial
lawmaking’ (2013) 50 CMLR 931.

72G Beck ‘Judicial activism in the Court of Justice of the EU’ (2017) 36 University of Queensland Law Journal 333.

7*Proposal for a sixth Council Directive on the harmonization of Member States concerning turnover taxes — Common
system of value added tax: Uniform basis of assessment COM(73) 950.

74V Lenoir ‘April 1954-April 2004 VAT exemptions: the original misunderstanding’ (2004) European Taxation 456.
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base at the time was to grandfather these historic curiosities in VAT. The CJEU, when asked about the
meaning of a provision that lacks an identifiable purpose but which was introduced as a result of pol-
itical compromises, had at times engaged in judicial policy-making in its attempts to uncover the hid-
den rationales for the provision.”

Another unfortunate consequence of the political compromises is that EU law contains conflicting
provisions. The exemptions provide an example of conflicting provisions in the VAT Directive. While
the Directive mandates broad categories of exemptions, it gives Member States discretion to lay down
the conditions in accordance to which the exemptions shall apply.”® The Commission noted in its
report to the Council that ‘it seems paradoxical to introduce cases of compulsory exemption and
leave the substance to the discretion of each Member State’.”” Nevertheless, its proposal of an exhaust-
ive list of supplies subject to exemptions was not accepted by Member States.”®

The broad and ambiguous terms are left to be interpreted by national courts, and ultimately,
the CJEU. In several cases, the CJEU went beyond ascertaining the purposes of exemptions and
altered the scope of exemptions by adding conditions not found in the wording. For example,
in D’Ambrumenil, the CJEU concluded that exempt provisions of medical care must have a therapeutic
aim. It held in Institute of the Motor Industry that, for their supplies to fall within the scope of
exemption, trade unions must have their main aims as defending the collective interests of its mem-
bers and representing them vis-a-vis the appropriate third parties, including the public authorities.”
By holding that a supply is exempt only if it has a specific aim, the CJEU bolted additional conditions
on to the exemptions, which is within the discretion explicitly given to Member States in the VAT
Directive. The English judiciary, in contrast, would not encroach upon what is seemingly a legislative
domain.*’

The CJEU, as shown in Table 1, did not always commit itself to a purposive approach. In five cases
with an interpretative focus on provisions, the CJEU relied on the literal meaning of the provisions,
whilst UK courts applied purposive interpretations. In three out of these cases, the UK courts
grounded their choice of a purposive approach in the CJEU precedents.

Why did the UK decisions differ from those of the CJEU in these cases? This is partly because of
the difficulties faced by UK courts in applying the CJEU precedents, as illustrated by BFI. In addition
to the different sets of interpretation tools available to the CJEU and English courts and the different
legal procedures, deeply embedded in these courts’ respective civil and common law traditions are
their preferences over markedly different judicial styles. One obvious distinction between the styles
of judgments of the CJEU and English courts is that CJEU judgments are considerably shorter and
more terse than fully reasoned judgments of English courts. CJEU judgments contain far less legal
analysis and reasoning, which sometimes may even not be regarded as reasoning by common law-
yers.®! It is therefore not surprising that UK judges often find the judgments of the CJEU difficult

7>Eg the CJEU in Abbey National justified the exemption for management of special investment funds by reference to its
purpose in facilitating investment in securities for small investors. See Case C-169/04 Abbey National plc [2006] 2 CMLR 65.
However, it was noted in the Proposal for a sixth Council Directive, cited above in n 73, that the exemption of financial sup-
plies was justified ‘for reasons of general policy common to all the Member States’, indicating that financial supplies in gen-
eral were exempt for historical reasons. Amand also noted that the CJEU attempted to discover hidden motivations ‘because
of its obligation to provide an answer and to give sense even to what sometimes makes no sense’. See C Amand ‘VAT neu-
trality: a principle of EU law or a principle of the VAT system’ (2013) 2(3) World Journal of VAT/GST Law 163.

7Council Directive, above n 14, Art 131.

"7First Report from the Commission to the Council on the Application of the Common System of Value Added Tax, COM
(83) 426 final.

78AG Opinion, Case C-592/15 BFI.

7°Case C-149/97 Institute of the Motor Industry [1999] 1 CMLR 326.

81n a purely domestic context, the FTT took the view that ‘the current state of the law on the taxation of food items is not
fit for purpose and will necessarily present apparently anomalous results’. However, the FTT considered that it is not its role
to ‘unwarrantedly limit the scope of the law as it currently stands’, indicating that the animalities must be addressed by the
legislature. See Pulsin’ Ltd [2018] UKFTT 775 (TC).

8170rd Neuberger ‘Some thoughts on judicial reasoning across jurisdictions’ (Mitchell Lecture 2016).
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to understand and follow.*> However, in a common law system, previous decisions are often decisive in
assisting a court’s task of choosing the most appropriate interpretative method, especially where different
interpretative methods would lead to conflicting decisions. By way of contrast, although the CJEU, with
the influence of common law tradition, also makes references to its own precedents to maintain an
impression of coherence, it is not bound to its own previous decisions. Post-Brexit, although UK
lower courts are bound by pre-exit CJEU jurisprudence and may have regard to post-exit CJEU case
law, the CJEU case law may be distinguished, explained, and developed in a different way in UK courts.

Table 1 also demonstrates that half of the reversal cases concern the construction of relevant facts.
The Loyalty Management UK Ltd (LMUK) decisions,” discussed below, provide an example of cases
in which the focus of the interpretative inquiry is the choice of facts, which in turn determines the
choice of applicable law. The data reveal that neither the CJEU nor UK courts systematically favoured
the economic reality approach over the strict literal interpretation or vice versa. In any case, it is more
difficult to identify trends in the cases with an interpretative focus on facts or explain why a court
focused more on the economic reality or legal forms in individual cases. This is because these
cases, which usually involve complex commercial arrangements, are highly fact-specific compared
to cases in which the interpretative focus is on legislative provisions.**

The UK’s modern approach to statutory interpretation based on a purposive interpretation
restrained by the wording of statutes seems to have achieved a satisfactory compromise between its
traditional formal interpretation and the CJEU’s flexible interpretation. The change in judicial attitude
in UK courts, starting in the earlier stages of EU membership, and the decades of experience UK
courts had in interpreting EU law led many to believe that UK courts and the CJEU were moving
towards the same destination.®> However, although cases like BFI clearly show the CJEU’s influence
on UK courts’ choices of interpretation approaches, the divergence between the CJEU and UK courts’
interpretations, evidenced by the reversal cases, has not been narrowed over time. UK courts, whilst
adjusting to the European interpretation style, had not abandoned the traditional English rules of
interpretation. Before Brexit, where the UK decisions were overturned by the CJEU, UK courts
were bound to follow the CJEU rulings. With the end of the general jurisdiction of the CJEU on
UK courts, UK courts are likely to embark on a separate path.

(b) Intentional divergence

The preliminary ruling procedure transformed the judicial hierarchy of domestic courts by allowing the
lower courts to engage directly with the CJEU. Figure 2 shows that the overwhelming majority of UK
references came from the tribunals. On the one hand, this reflects the fact-finding tribunal’s view that
a reference ‘should be made at the earliest opportunity’®® so as to save time and costs for both parties.
On the other hand, the large number of references made by the tribunals may suggest that tribunal
judges were not so confident about the meaning of EU law and the preliminary ruling procedure offered
them an easy means of resolving the disputes before them. Whatever the explanations may be, it is
unquestionable that the preliminary ruling procedure provided a ‘fast channel’ through which a large
number of cases concerning questions of EU law were resolved without having to climb through domes-
tic appellate courts. It can be expected that appellate courts in the UK will hear more VAT proceedings,
with the end of the wave of preliminary ruling requests coming from the UK tribunals to the CJEU.*

$DAO Edward “The role and relevance of the civil law tradition in the work of the European Court of Justice’ in DLC
Miller and R Zimmermann (ed) The Civilian Tradition and Scots Law (Duncker & Humblot, 1997).

#3[2013] UKSC 15.

84The CJEU noted in the context of mixed or composite supplies that ‘having regard to the diversity of commercial opera-
tions, it is not possible to give exhaustive guidance on how to approach the problem correctly in all cases: see Case C-349/96
Card Protection Plan Ltd [1999] 2 CMLR 743, para 27.

%Eg JE Levitsky ‘The Europeanization of the British legal style’ (1994) 42 The American Journal of Comparative Law 347.

86Bookit Ltd [2014] UKFTT 856 (TC), para 115.

87FG Nicola ‘Luxemburg judicial style with or without the UK (2017) 40 Fordham International Law Journal 1505.
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Figure 2: UK-originated CJEU case law by referring court®®

Although the UKSC and CA are not bound by retained EU case law, they are not expected to depart
from this body of case law easily. The EUWA 2018 requires that in determining whether to depart
from retained EU case law, they must apply the same test that the UKSC would apply in deciding
whether to depart from its own case law.** In the domestic context, the House of Lords (HL) and
the UKSC both stated that departing from their own precedent is ‘a power to be exercised with
great caution’.”

So far there have been no decided CA or UKSC cases exploring the possibility of departing from
retained EU case law in VAT. The first decided case dealing with the question of departure was Tuneln,
a CA case concerning copyright infringement.”’ The CA, in that case, refused the appellant’s invitation
to depart from the CJEU jurisprudence. Sir Geoffrey Vos indicated that the reasons for not exercising
their new found power to depart from the CJEU jurisprudence include that ‘the CJEU’s approach ... is
neither impeding nor restricting the proper development of the law, nor is it leading to results which
are unjust or contrary to public policy’.”*

Although there are no VAT cases on issues of departure from retained EU case law, some implica-
tions can be sought from pre-exit referrals by the HL. The last referral made by the HL, LM UK, con-
cerned the right of a loyalty scheme manager, named LM UK, to deduct input tax in a customer loyalty

8 As a result of the Tribunals, Courts and Enforcement Act 2007, the VAT and Duties Tribunal was replaced by the FTT
(Tax Chamber) in 2008, and the UT was created that assumed responsibility for tax appeals that would have previously been
made to the High Court.

89EUWA 2018, s 6 (5); The European Union Withdrawal Act 2018 (Relevant Court) (Retained EU Case Law) Regulations
2020, reg 5.

Tuneln Inc v Warner Music UK Ltd & Another [2021] EWCA Civ 441, para 75. Lord Chancellor Gerald Gardiner
announced in 1966 in the Practice Statement (Judicial Precedent) [1966] 1 WLR 1234 that the House would ‘depart from
a previous decision when it appears right to do so’. This effectively overruled London Street Tramways v London County
Council, the decision in which the House laid down the rule that the Lords are firmly bound by their own prior decisions.
Examples of UKSC or HL overruling their own precedents include Knauer v Ministry of Justice [2016] UKSC 9 (overruling
Cookson v Knowles [1979] AC 556), and Miliangos v George Frank (Textiles) Ltd [1976] AC 443 (overruling Tomkinson and
Another v First Pennsylvania Banking and Trust Co [1961] AC 1007).

Tuneln Inc, ibid.

2Ibid, para 201.
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scheme.” Customers signed up for the loyalty scheme earned points with purchases from participat-
ing retailers (‘sponsors’) and redeemed their accumulated points for supplies with either the same or
other participating retailers (‘redeemers’). Sponsors paid LMUK for the right to issue points to custo-
mers and LMUK paid a higher amount to redeemers for supplies that were redeemed by customers
using accumulated points. The issue in dispute was whether LMUK has the right to deduct input
tax in respect of its payments to redeemers. Application of the law in this case required a proper char-
acterisation of the transactions.

The case wound its way through the Tribunal, High Court and CA before the HL requested a pre-
liminary ruling from the CJEU. The Tribunal and CA characterised the payments as consideration for
redemption services made by redeemers to LMUK, entitling the taxpayer to input tax deduction and
freeing rewards from taxation. However, the CJEU, relying on a legalistic categorisation of the pay-
ments as consideration for supplies to the customers paid by LMUK on behalf of the customers,
denied LMUK’s right to deduction.

When the matter returned to the UK, the UKSC** (by a majority of 3-2) used its common law tech-
nique of distinguishing” and dismissed the CJEU’s decision on the ground that the CJEU considered
an incomplete set of facts.”® The CJEU looked at the transactions in isolation and limited its analysis to
the transactions between LMUK, redeemers and customers, without regard to the undisputed transac-
tions between LMUK, sponsors and customers. The UKSC, in contrast, adopted a purposive approach,
considering that it is necessary to look at the transactions between all the parties as a whole in order to
determine the economic reality.”” The CJEU approach, as Lord Reed observed, would lead to an elem-
ent of double taxation: tax would be imposed on both the reward and the initial supply made by spon-
sors to customers that includes the right to receive the reward. As a matter of economic reality, the
payments made by LMUK to redeemers should be regarded as its business cost of securing that
rewards are provided to customers in exchange for their points. LMUK should therefore be authorised
to deduct the VAT borne by that cost. This conclusion, Lord Reed said, is consistent with the funda-
mental principle of VAT being a general tax on consumption that is completely neutral in its appli-
cation to all economic activities.

An important implication of the UKSC decision in LMUK is that the CA and UKSC, and in par-
ticular the latter, will exercise the power to depart from prior CJEU jurisprudence where CJEU inter-
pretations have led to unreasonable outcomes. The UKSC’s approach to departure from the CJEU
jurisprudence in LMUK is in line with the post-exit approach to departure outlined by Sir Geoffrey
Vos in Tuneln.

Conclusion

The 47 years” of EU membership has no doubt had an irreversible influence on judicial interpretation
in UK courts. However, the empirical study of the VAT cases referred to the CJEU by UK courts shows
that the interpretations by the CJEU and UK courts were considerably diverged, giving rise to different
outcomes. In almost half of the cases heard and determined by both the CJEU and UK courts, the UK
approaches contrasted with those of the CJEU in terms of methods of interpretation, court procedures
and reliance on precedents. The differences in approach between the CJEU and UK courts can broadly
be traced back to their respective civil and common law traditions and their different roles as a supra-
national or national courts. While UK courts’ shift towards purposive interpretation has to some
extent tempered the tensions between English and European legal traditions, the clash of the two
legal systems still existed at the end of the UK’s EU membership and will continue to affect legal

**Case C-53/09, LMUK Ltd [2010] STC 2651.

9*The UKSC replaced the Appellate Committee of the HL in 2009.

%>The most familiar way for the Court to sidestep its own previous undesirable decision is to distinguish the previous deci-
sion. See G Dworkin ‘Stare decisis in the House of Lords’ (1962) 25 MLR 163.

96[2013] UKSC 15 (Lord Wilson and Lord Carnwarth dissenting).

%7Ibid, para 115.
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outcomes after Brexit. Freed from the shackles of the CJEU jurisdiction, UK courts will probably move
in a different direction when interpreting retained EU law. Moreover, there may be further divergence
between the CJEU and UK courts’ interpretations of legislation in areas that were at the heart of the
European integration project, given that post-Brexit UK legislation does not necessarily share the same
purposes as EU law.

While the UKSC and CA are empowered to depart from CJEU precedents under the EUWA 2018,
it can be expected that they would be very circumspect in exercising this new found power. However,
the UKSC decision in LMUK suggests that the UKSC had already started to pursue its own path seven
years before Brexit where the CJEU decision was at odd with the explicit principles of the VAT legis-
lation. The UKSC decision in LMUK may herald further divergence between the CJEU and UK appel-
late courts’ interpretations of VAT law. Therefore, divergence from CJEU jurisprudence may occur at
all levels of judicial hierarchy in the UK.

This paper has provided a preliminary answer to the question of the impact of Brexit on statutory
interpretation in the UK. While it is not difficult to foresee that what is essentially the same law will be
interpreted in different ways on opposite sides of the Channel, the prediction will ultimately have to be
tested by taxpayers and HMRC on a case-by-case basis, which may take many years and give rise to
prolonged legal uncertainty. The methodology and the general findings of this paper may be replicated
in other legal areas, not least those dominated by legislation enacted to implement EU directives.

Supplementary Material. To view supplementary material for this article, please visit https://doi.org/10.1017/1st.2022.41.
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