
3

1

Setting the Scene

Le paiement des dettes est nécessaire à l’ordre social. Le non-paiement 
des dettes est tout aussi nécessaire à l’ordre social. Entre ces deux néces-
sités  contradictoires, l’humanité oscille depuis des siècles avec une belle 
inconscience.1

The external debt2 of States, as distinct from their domestic debt,3 is usually 
denominated in foreign currencies,4 governed by foreign laws and sub-
ject to the jurisdiction of foreign courts.5 These features might ostensibly 
give creditworthiness to sovereign debt instruments in modern financial 
markets.6 However, history indicates that borrower sovereigns have often 
defaulted7 on their external debt during or after economic and financial 

 1 Simone Weil, ‘Quelques méditations concernant l’économie (Esquisse d’une apologie de la 
banqueroute)’, in Écrits historiques et politiques (Gallimard, 1960), 323.

 2 Debt means ‘the obligated side of the legal relationship which, on the opposite side, has a 
party with the entitlement to claim something’. Christoph G. Paulus, ‘Debts’, in Max Planck 
Encyclopedia of Public International Law (last updated: April 2011), para. 1. The French word 
‘dette’ is similarly defined as ‘[le] rapport d’obligation considéré du côté passif; l’obligation 
en vertu de laquelle une personne nommée débiteur est tenue envers une autre, nommée 
créancier, d’accomplir une prestation (donner, faire ou ne pas faire qqch.)’. Gérald Cornu 
(ed.), Vocabulaire juridique (8th edn, PUF, 2007), 305.

 3 See IMF, ‘Issues in Restructuring of Sovereign Domestic Debt’, IMF Policy Paper No. 
2021/071 (2021).

 4 Ricardo Hausmann and Roberto Rigobón, ‘IDA in UF: On the Benefits of Changing the 
Currency Denomination of Concessional Lending to Low-Income Countries’ (2003) 44280 
World Bank Working Paper Report 3.

 5 ILA Sovereign Insolvency Study Group, ‘State Insolvency: Options for the Way Forward 
(Report for the Hague Conference, 2010)’ (2010), 9.

 6 Michael Waibel, Sovereign Defaults before International Courts and Tribunals (Cambridge 
University Press, 2011), 12.

 7 According to S&P Global Ratings, ‘a sovereign default occurs when the central government 
either fails to pay scheduled debt service on the due date or negotiates with the bank credi-
tors a rescheduling of principal or interest at less favorable terms than in the original loan’. 
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4 the international law of sovereign debt

crises.8 A sovereign default not only causes financial loss to investors but 
also downgrades the creditworthiness of the defaulted sovereign, which 
in turn increases the cost of borrowing in future sovereign financing.9 A 
sovereign’s difficulty or incapacity to finance itself threatens the socioeco-
nomic rights of citizens and reduces the economic output of the country.10 
The financial instability and depression of one country can easily spread 
across the border and trigger similar crises in other countries because of 
the globalised financial architecture. The first decade of the twenty-first 
century witnessed the largest sovereign default declared by Argentina 
(2001) and the global financial crisis (2007–2008) that triggered the Greek 
debt crisis (started in 2009), demonstrating that sovereign default is by no 
means a problem limited to developing countries and emerging econo-
mies; it undeniably constitutes a serious challenge for the global financial 
architecture.11 The next decade of the century also witnessed a series of sov-
ereign debt restructurings proceeded by countries such as Grenada (2013–
2015), Ukraine (2015), Belize (2016–2017), Mozambique (2016–2019), 
Mongolia (2017–2018), Barbados (2018–2019), Ecuador (2020) and, once 
again, Argentina (2020).12 Furthermore, the outbreak of the COVID-19 
pandemic in 2020 heralded a bleak financial outlook for many developing 
and emerging market countries, which may entail the need for sovereign 
debt restructuring in times of great macroeconomic uncertainty.13

S&P Global Ratings, ‘Default, Transition, and Recovery: 2020 Annual Sovereign Default 
and Rating Transition Study’ (12 April 2021), at www.spglobal.com/ratings/en/research/
articles/210412-default-transition-and-recovery-2020-annual-sovereign-default-and- 
rating-transition-study-11888070.

 8 Karl Strupp, ‘L’intervention en matière financière’ (1925-III) 8 RCADI 5-124; Gaston Jèze, 
‘Les défaillances d’Etat’ (1935) 53 RCADI 381; Jacques Attali, Tous ruines dans dix ans? 
(Librarie Artheme Fayard, 2010), Chapters 1–3; Udaibir Das, Michael Papaioannou and 
Christoph Trebesch, ‘Sovereign Debt Restructurings 1950–2010: Literature Survey, Data, 
and Stylized Facts’ (2012) IMF Working Paper WP/12/203, 30–40.

 9 Mattias Audit, ‘La dette souveraine appelle-t-elle un statut juridique particulier ?’, in 
Mattias Audit (ed.), Insolvabilité des états et dettes souveraines (LGDJ, 2011), 84.

 10 Matthias Goldmann, ‘Sovereign Debt Crises as Threats to the Peace: Restructuring under 
Chapter VII of the UN Charter’ (2012) 4 Goettingen Journal of International Law 158.

 11 Michael Waibel, ‘La faillite souveraine en droit : un état peut-il faire faillite ?’ in Mattias 
Audit (ed.), Insolvabilité des états et dettes souveraines (LGDJ, 2011), 44–45.

 12 IMF, ‘The International Architecture for Resolving Sovereign Debt Involving Private-
Sector Creditors: Recent Developments, Challenges, and Reform Options’, IMF Policy 
Paper No. 2020/043 (1 October 2020), 10, at www.imf.org/en/Publications/Policy-Papers/
Issues/2020/09/30/The-International-Architecture-for-Resolving-Sovereign-Debt-
Involving-Private-Sector-49796.

 13 Charles Cohen et al., ‘The Role of State-Contingent Debt Instruments in Sovereign Debt 
Restructurings’ (2020) IMF Staff Discussion Note SDN/20/06, 6; Lee C. Buchheit and Mitu 
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Despite these global concerns, no multilateral system or international 
court dealing with sovereign defaults so far exists.14 Various ideas for the 
establishment of a bankruptcy mechanism for sovereigns, which can be 
traced back even to Adam Smith in 1776,15 have repeatedly been pro-
posed but consistently failed to materialise. The rules of international law 
governing sovereign default are still in an embryonic state. At best, ‘an 
informal regime’16 of sovereign debt restructuring, which consists of ‘the 
various techniques used by countries in financial distress to change the 
debt’s original payment terms’,17 is discerned. As a result, the progres-
sive development and codification of the international law of sovereign 
debt restructuring is considered necessary to address the current state of 
affairs,18 in which both private bondholders and borrowing sovereigns are 
struggling to preserve their economic interests and entitlements as far as 
possible. Anticipating the risk of sovereign default, foreign private credi-
tors elaborate legal schemes for enforcing their claims against defaulting 
sovereigns, which, in turn, are forced to defend their remaining financial 
assets from a flood of creditor claims to pave the way for orderly economic 
recovery.19 Sovereigns cannot file an insolvency case under domestic 
bankruptcy law.20 Unlike private companies, which have the option to 

Gulati, ‘Avoiding a Lost Decade – Sovereign Debt Workouts in the Post-Covid Era’ (2021) 
16 CMLJ 45–55.

 14 Christopher Greenwood and Hugh Mercer, ‘Considerations of International Law’, in 
Barry J. Eichengreen and Richard Portes (eds.), Crisis? What Crisis? Orderly Workouts for 
Sovereign Debtors (Centre for Economic Policy Research, 1995), 113.

 15 Adam Smith, Of the Revenue of the Sovereign or Commonwealth. Book V, Chapter III. 
Public Debts (1776), para. 62: ‘When it becomes necessary for a state to declare itself bank-
rupt, in the same manner as when it becomes necessary for an individual to do so, a fair, 
open, and avowed bankruptcy is always the measure which is both least dishonourable to 
the debtor and least hurtful to the creditor’.

 16 Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/05, Decision on 
Jurisdiction and Admissibility, 4 August 2011, para. 40.

 17 Michael Waibel, ‘Opening Pandora’s Box: Sovereign Bonds in International Arbitration’ 
(2007) 101 AJIL 712.

 18 UNGA, Towards the Establishment of a Multilateral Legal Framework for Sovereign Debt 
Restructuring Processes (A/RES/68/304, 9 September 2014), preamble.

 19 Giorgio Sacerdoti classifies measures to be taken by defaulting sovereigns to address finan-
cial crises as follows: (1) limitations of current payments, (2) limitations of capital transfers, 
(3) rescue/reorganisation of (only) selected national financial institutions (‘too big to fail’), 
(4) sovereign default and debt restructuring, (5) currency redenomination and (6) pruden-
tial measures for the stability of the financial sector and/or specific intermediaries. Giorgio 
Sacerdoti, ‘BIT Protections and Economic Crises: Limits to Their Coverage, the Impact of 
Multilateral Financial Regulation and the Defence of Necessity’ (2013) 28 ICSID Review 355.

 20 In re Board of Directors of Multicanal S.A., No. 04-10280 (ALG), 307 BR 384, at 392 (US 
Bankruptcy Court, SDNY 12 March 2004).

https://doi.org/10.1017/9781009250054.005 Published online by Cambridge University Press

https://doi.org/10.1017/9781009250054.005


6 the international law of sovereign debt

undergo liquidation, sovereign States are deemed to have no choice but to 
exist.21 They are destined to survive any crisis in order to fulfil their duties 
towards their nationals.22

Sovereign borrowing and defaults trigger a wide range of complex, dif-
ficult, and intertwined problems,23 such as incentives for debtor govern-
ments (‘too little, too late’24), external diseconomies25 and moral hazards.26 
Some issues may be addressed better from an economic rather than a legal 
perspective, and other issues may demand a multidisciplinary approach. 
Among the issues that remain unresolved even today, the present study 
specifically focuses on the problem of the so-called holdout litigation and 
arbitration wrought by bondholders. This problem occurs in the ex-post 
phase of sovereign default and constitutes a threat to the orderly imple-
mentation of sovereign debt restructuring. This study argues that inter-
national law may and should have a role to play in the dispute settlement 

 21 Francois Gianviti, Anne O. Krueger, Jean Pisani-Ferry, André Sapir, and Jürgen von Hagen, 
A European Mechanism for Sovereign Debt Crisis Resolution: A Proposal (Bruegel, 2010), 23.

 22 Sir John Fischer Williams, ‘Le droit international et les obligations financières inter-
nationales qui naissent d’un contrat’ (1923) 1 RCADI 343; Sir John Fischer Williams, 
‘International Law and International Financial Obligations Arising from Contract’ (1924) 
2 Bibliotheca Visseriana Dissertationvm Ivs Illvustrantivm 52.

 23 See generally, Kei Nakajima, ‘Traditional and Modern Designs for International Law of 
Sovereign Debt Restructuring: A Way Forward’, in Catherine Renshaw, Holly Cullen, 
and Joanna Harrington (eds.), Experts and Networks in International Law (Cambridge 
University Press, 2017), 230–256.

 24 Debtor governments generally have little incentive to address their debt sustainability prob-
lems at an early stage in the crisis, not only because austerity measures create severe economic 
distress for their populations but also because a formal declaration of default will severely 
restrict the access of that State to foreign sovereign bond markets. See Christine Richmond 
and Daniel A. Dias, ‘Duration of Capital Market Exclusion: An Empirical Investigation’ 
(1 July 2009), at http://ssrn.com/abstract=1027844; Goldmann, ‘Threats to the Peace’, 165; 
UNCTAD, Sovereign Debt Workouts: Going Forward. Roadmap and Guide (April 2015), 4; 
Martin Guzman, José Antonio Ocampo, and Joseph E. Stiglitz (eds.), Too Little, Too Late: The 
Quest to Resolve Sovereign Debt Crises (Columbia University Press, 2016).

 25 Defaulted sovereigns may apply financial contributions by international financial organ-
isations or developed countries to the repayment of their external debts. Yet, this is nothing 
but a transfer of money among developed countries, and it has little relevance to the eco-
nomic recovery of the defaulted States. Steven L. Schwarcz, ‘Sovereign Debt Restructuring: 
A Bankruptcy Reorganization Approach’ (2000) 85 Cornell Law Review 963–964; Steven 
L. Schwarcz, ‘Idiot’s Guide to Sovereign Debt Restructuring’ (2004) 53 Emory Law Journal 
1195–1196; Lee C. Buchheit, G. Mitu Gulati, and Ignacio Tirado, ‘The Problem of Holdout 
Creditors in Eurozone Sovereign Debt Restructurings’ (2013) 28 Butterworths Journal of 
International Banking and Financial Law 194.

 26 If a financial bailout can be expected in times of financial crisis, debtor sovereigns will be 
much less prudent about their borrowing and indebtedness in ordinary periods. At the 
same time, if such injection of public funds into defaulting sovereigns can be expected in 
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7setting the scene

phase of sovereign debt crises, notwithstanding the continued absence 
of a comprehensive regime at the international level. The rest of this 
introductory section identifies the problems to be addressed more pre-
cisely (Section 1.1) and then discusses the approach taken in this study 
(Section 1.2). It also indicates the potential theoretical and practical con-
tributions of this study (Section 1.3). The terminology and scope of this 
study will also be clarified (Section 1.4).

1.1 Problem Identified: Holdout Litigation

1.1.1 Vultures’ Victory: The Rise of Holdout Litigation

In the absence of a statutory multilateral mechanism, sovereign debt 
restructuring is the only viable solution to address sovereign default on 
external debts. It normally consists of an offer to exchange old bonds with 
newly issued bonds that fall within the defaulting sovereign’s payment 
capacity and are acceptable to most bondholders.27 A debtor sovereign’s 
potential resistance to the payment of old bonds is a crucial tool for gain-
ing broad support from creditors.28 Sovereign debt restructuring is thus 
a process of compromise29 essentially guided by complex economic and 
business considerations or financial and budgetary policies. As a mat-
ter of compromise, new bonds usually have longer maturity dates and 
higher interest rates than old bonds in exchange for a reduction of the 
face value.30 The terms of restructuring are usually based upon consensus 
or consent of both creditors and the debtor sovereign.31 Sovereign debt 

 27 Abaclat, para. 38.
 28 Brief for the United States of America as Amicus Curiae in Support of the Republic of 

Argentina’s Petition for Panel Rehearing and Rehearing en banc (NML Capital v. Argentina, 
No. 12-105-cv(L), 2d Cir. 28 December 2012), 4.

 29 Christoph Ohler, ‘Restructuring Sovereign Debt on the Basis of Collective Action Clauses’, 
in Christian J. Tams, Stephan W. Schill and Rainer Hofmann (eds.), International 
Investment Law and the Global Financial Architecture (Edward Elgar Publishing, 2017), 124.

 30 Régis Bismuth, ‘L’émergence d’un “ordre public de la dette souveraine” pour et par le con-
trat d’emprunt souverain ? Quelques réflexions inspirées par une actualité très mouve-
mentée’ (2012) 58 Annuaire français de droit international 495.

 31 Abaclat, para. 40.

advance, foreign private creditors will also be less prudent about their lending. Kenneth 
Rogoff and Jeromin Zettelmeyer, ‘Bankruptcy Procedures for Sovereigns: A History 
of Ideas, 1976–2001’ (2002) IMF Working Paper WP/02/133, 4; G-10, The Resolution of 
Sovereign Liquidity Crises: A Report to the Ministers and Governors Prepared under the 
Auspices of the Deputies (May 1996), para. 5, at www.bis.org/publ/gten03.pdf; Schwarcz, ‘A 
Bankruptcy Reorganization Approach’, 961–962; Schwarcz, ‘Idiot’s Guide’, 1194.
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restructuring aims to preserve ‘the functioning of the defaulting State as 
well as the international financial system while equitably protecting the 
interests of the creditors’.32 It is crucially important to the ‘economic 
health of a nation’.33 At the same time, despite the reduction of the face 
value of bonds, ‘creditors as a group can potentially increase their collec-
tive welfare by giving the sovereign partial relief’.34

Legally speaking, sovereign debt restructuring constitutes an offer 
of renegotiation over existing contractual terms.35 An obvious, but sig-
nificant, consequence of this characterisation is that the success of debt 
restructuring is contingent upon the consent of the bondholders. Without 
the consent for exchange, old bonds remain legally valid and cannot be 
replaced by new ones.

This gives rise to the so-called collective action problem: each bond-
holder has the option to not accept an offer of exchange and, instead, 
take recourse to a lawsuit against the debtor sovereign to demand the 
full payment of the face value of its bonds with interest.36 A successful 
holdout may jeopardise efforts to restructure sovereign debt and con-
stitute a threat to the economic recovery of defaulted sovereigns. The 
sum of the claims advanced by holdout creditors, even if their num-
ber is limited, could be big enough to eliminate the effect of debt relief 
given by consenting creditors37 In the case of the Argentine sovereign 
default, for instance, the estimated amounts of the claims by holdouts 
represented more than half of the reserves of the Argentine govern-
ment.38 Furthermore, if such holdout litigation – even if initiated by a 
quite small number of creditors – could be successful, the remaining 
bondholders would lose the incentive to join the debt restructuring.39 

 33 EM Ltd. v. Republic of Argentina, 131 Fed.Appx. 745; 2005 WL 1131662 (2d Cir. 13 May 2005).
 34 Stephen J. Choi, Mitu Gulati, and Eric A. Posner, ‘The Evolution of Contractual Terms in 

Sovereign Bonds’ (2012) 4 Journal of Legal Analysis 140.
 35 Paulus, ‘Debts’, para. 12.
 36 Anna Gelpern, ‘How Collective Action is Changing Sovereign Debt’ (2003) 22 International 

Financial Law Review 19–23.
 37 Goldmann, ‘Threats to the Peace’, 161–162; Rodrigo Olivares-Caminal, ‘The Definition 

of Indebtedness and the Consequent Imperilling of the Pari Passu, Negative Pledge and 
Cross-Default Clauses in Sovereign Debt Instruments’ (2017) 12 CMLJ 168.

 38 Letter from the Government of Argentina to the Honorable John Forbes Kerry, Secretary of 
State of the United States of America (29 September 2014), 2, at www.casarosada.gob.ar/
pdf/kerry_esp_ing.pdf.

 39 Brief of Defendant-Appellant the Republic of Argentina (NML Capital v. Argentina, No. 
12-105-cv(L), 28 December 2012), 48; Waibel, ‘Opening Pandora’s Box’, 713.

 32 Abaclat, para. 29.
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A successful holdout could thus undermine the vulnerable consensual 
basis of sovereign debt restructuring.

While sovereign default has a long history, holdout strategy is a rela-
tively new phenomenon, which arose out of the modern financial archi-
tecture of sovereign lending and borrowing. During the 1970s and 1980s 
when syndicated bank loans were the dominant scheme of sovereign 
financing,40 holdout litigation was much less likely to occur.41 Only a lim-
ited number of commercial banks participated as lenders in a syndicated 
loan,42 and banks were repeat players in that they usually had an interest 
in continuing their business with sovereign borrowers and fellow banks.43 
Commercial banks thus participated in a repeated ‘highly transparent 
prisoner’s dilemma’ that mitigated the incentive for a free ride; if a bank 
did not agree to a debt restructuring plan in which a majority of lenders 
participated but, instead, separately brought a claim against the default-
ing sovereign to obtain the full amount of its credits, that bank could be 
excluded from future transactions by its peers.44 The risk of individual legal 
action was further mitigated by incorporating the mechanism of collective 
enforcement by its agent in the event of default on the loan agreement, so 
that no individual bank would obtain preferential payment over others.45

Subsequently, however, the principal scheme for sovereign borrowing 
shifted from syndicated bank loans to bond issuance in foreign capital mar-
kets.46 A series of sovereign debt restructurings by Latin American countries 

 40 Blaise Gadanecz, ‘The Syndicated Loan Market: Structure, Development and Implications’ 
(December 2004) BIS Quarterly Review 75; ILA, State Insolvency, 11; Mattias Audit, 
‘Introduction générale: dissection du risque souverain’, in Mattias Audit (ed.), Insolvabilité 
des états et dettes souveraines (LGDJ, 2011), 6.

 41 Hal S. Scott, ‘A Bankruptcy Procedure for Sovereign Debtors?’ (2003) 37 International 
Lawyer 115; Patrick Wautelet, ‘Vulture Funds, Creditors and Sovereign Debtors: How to 
Find a Balance?’, in Mattias Audit (ed.), Insolvabilité des états et dettes souveraines (LGDJ, 
2011), 105.

 42 Gadanecz, ‘The Syndicated Loan Market’, 75; Alice de Jonge, ‘Returning to Fundamentals: 
Principles of International Law Applicable to the Resolution of Sovereign Debt Crises’ 
(2013) 36 Suffolk Transnational Law Review 22–23.

 43 Scott, ‘A Bankruptcy Procedure for Sovereign Debtors?’, 116.
 44 Goldmann, ‘Threats to the Peace’, 161.
 45 Crédit Français International, S.A. v. Sociedad financiera de Comercio, C.A., 128 Misc.2d 

564, 490 N.Y.S.2d 670 (Supreme Court, New York County, 14 May 1985).
 46 Gelpern, ‘How Collective Action is Changing Sovereign Debt’, 19; Anne O. Krueger and 

Sean Hagan, ‘Sovereign Workouts: An IMF Perspective’ (2005) 6 Chicago Journal of 
International Law 209–210; Charlotte Julie Rault, ‘Les formes d’endettement public inter-
national : permanence ou évolution ?’, in Michael Waibel (ed.), Les implications juridiques 
des crise financières de caractère mondial (Brill Nijhoff, 2020), 222.
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in the 1980s caused immense strain among the participating commercial 
banks, which became eager to sell the loans they had made to the debtor 
sovereigns.47 This was followed by the landmark ‘Brady Bonds’ proposed 
in 1989, named after the then US Treasury Secretary Nicholas Brady, which 
allowed commercial banks to exchange their loans with tradable bonds.48 
As a result of these transactions, bondholding investors replaced commer-
cial banks as the principal lending actors in sovereign financing.49 Unlike 
bank loans, bonds are easily tradable financial instruments that attract the 
interest of a broader range of financial actors.50 Bond issuance thus enabled 
sovereign borrowers to access broader sources of external financing.51

As a consequence of this transformation, sovereign borrowers are now 
confronted with a number of atomised private creditors with diverse inter-
ests in their bonds.52 Indeed, ‘sovereign debtors can no longer count on 
their creditors being like-minded, similarly situated financial institutions 
susceptible to peer pressure to negotiate debt restructuring’.53 Some credi-
tors, such as pension funds, may be interested in developing a long-term 
relationship with sovereign borrowers, whereas other creditors involved in 
speculative transactions may be interested only in the reimbursement of the 
nominal value plus interest.54 Unlike commercial banks embedded in a syn-
dicated loan, such bondholders ‘do not participate in repeated games’55 and, 

 47 Jill Fisch and Caroline Gentile, ‘Vultures or Vanguards? The Role of Litigation in Sovereign 
Debt Restructuring’ (2004) 53 Emory Law Journal 1064–1065.

 48 With regarding to Brady Bonds, see generally, Ross P. Buckley, ‘The Facilitation of the 
Brady Plan: Emerging Markets Debt Trading from 1989 to 1993’ (1998) 21 Fordham 
International Law Journal 1802–1889.

 49 Fisch and Gentile, ‘Vultures or Vanguards?’, 1067.
 50 Abaclat, para. 15.
 51 Yet this scheme of sovereign financing was not without historical precedent. In the nine-

teenth century, newly independent Latin American countries borrowed money from 
private European creditors. They accumulated debts and defaulted shortly thereafter. 
According to Mark Wright, this situation ‘in many respects resembles’ debt crisis after the 
1980s. Mark L. J. Wright, ‘Sovereign Debt Restructuring: Problems and Prospects’ (2012) 
2012:2 Harvard Business Law Review 165, 167.

 52 Krueger and Hagan, ‘Sovereign Workouts’, 210; Mathias Forteau, ‘Le défaut souverain en 
droit international public : les instruments de droit international public pour remédier à 
l’insolvabilité des états’, in Mattias Audit (ed.), Insolvabilité des états et dettes souveraines 
(LGDJ, 2011), 214.

 53 Pravin Banker Associates, Ltd. v. Banco Popular del Peru and the Republic of Peru, 895 F. 
Supp. 660, at 666 (SDNY 24 August 1995).

 54 Joy Dey, ‘Collective Action Clauses: Sovereign Bondholders Cornered?’ (2009) 15 Law and 
Business Review of Americas 502; Caroline Lequesne Roth, Le régime contractuel de défaut 
des états débiteurs européens (LGDJ, 2018), 253–254.

 55 Goldmann, ‘Threats to the Peace’, 161.
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consequently, they are not deterred from triggering a holdout strategy.56 
While the fragmentation of bondholders may be managed to some extent 
by the establishment of ad hoc creditor committees,57 the recent sovereign 
debt restructurings proceeded by Argentina (2020) and Ecuador (2020) 
required the formation of three separate creditor committees, respectively, 
reflecting the continued diversity in the interests of bondholders.58

Sovereign debt-related lawsuits have dramatically proliferated. Only 
about 5 per cent of sovereign debt restructurings were reportedly accom-
panied by lawsuits during the 1980s, whereas 30–50 per cent of sovereign 
defaults involved litigation after the year 2000.59 Higher holdout rates are 
correlated with higher haircut size.60 The two major battlegrounds for 
such litigation are the United States and the United Kingdom, where most 
sovereign bonds are issued. Between 1976 and 2010, about 150 instances of 
litigation initiated by foreign private creditors against 34 defaulted sover-
eigns were reported in these two jurisdictions alone.61 Holdout litigation 
became possible against the backdrop of the erosion of sovereign immu-
nities (see Chapter 3). At the international level, bilateral and multilat-
eral investment treaties may provide another option for holdout strategy 
through arbitration (see Chapter 4).

Several prominent holdout litigations and their outcomes strongly 
impressed on observers that holdout tactics may actually ruin various 
efforts towards debt restructuring. In Donegal v. Zambia,62 for instance, 
the claimant, a company incorporated in the British Virgin Islands, 
bought distressed Zambian debts from Romania before a debt relief settle-
ment was reached by the two governments, which would have reduced the 
outstanding debt to US$3 million.63 The claimant subsequently began legal 

 56 Audit, ‘La dette souveraine appelle-t-elle un statut juridique particulier?’, 86.
 57 Michael Waibel, ‘To Formalize or Not to Formalize: Creditor-Debtor Engagement in 

Sovereign Debt Restructurings’ (2018) 13 CMLJ 452–466; Stephen Park and Tim Samples, 
‘Distrust, Disorder, and the New Governance of Sovereign Debt’ (2021) 62 Harvard 
International Law Journal 175–221.

 58 IMF, ‘The International Architecture for Resolving Sovereign Debt’, 20–21.
 59 Julian Schumacher, Christoph Trebesch and Henrik Enderlein, ‘Sovereign Defaults in 

Court’ (2018) 2135 ECB Working Paper Series 19.
 60 Chuck Fang, Julian Schumacher and Christoph Trebesch, ‘Restructuring Sovereign Bonds: 

Holdouts, Haircuts and the Effectiveness of CACs’ (2020) 2366 ECB Working Paper Series 
23–24.

 61 Schumacher et al., ‘Sovereign Defaults in Court’, 17.
 62 Donegal International Ltd. v. Republic of Zambia, 15 February 2007, [2007] EWHC 197 

(Comm.), 2007 WL 504688.
 63 Goldmann, ‘Threats to the Peace’, 161.
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actions in England. The English High Court eventually ruled in favour 
of the claimant in 2007, and the parties finally reached an out-of-court 
settlement of some US$15 million.64 The sum of the settlement, which was 
approximately five times the purchase amount (US$3.28 million), was 
equivalent to the nominal value of the original amount that Zambia had 
borrowed from Romania in 1979.65 The holdout litigation thus actually 
nullified the official debt relief that might have been made for this vulner-
able indebted country.66

The most notorious holdout litigation to date is obviously NML Capital 
v. Argentina.67 The claimant, based in the Cayman Islands and owned by 
Elliot Capital Management, purchased distressed Argentine bonds in the 
secondary market and then filed a motion for relief before a US district 
court demanding that Argentina be ordered to perform its obligations to 
pay the amount due under the original bonds. Both Judge Thomas Griesa 
of the District Court and the Court of Appeals for the Second Circuit 
eventually sided with the claimant, ordering Argentina to pay an amount 
of approximately US$1.33 billion in principal and accrued interest to the 
plaintiff, concurrently or in advance of the payment on the exchange bonds 
issued during its debt restructuring in 2005 and 2010, which amounted 
to US$3.14 billion in total.68 This injunctive relief effectively prevented 
Argentina from making scheduled payments on the restructured bonds 
and, consequently, brought about Argentina’s second default in 2014.69 
Joseph E. Stiglitz, a prominent recipient of the Nobel prize in economic 
sciences, described the current state of affairs as a ‘vultures’ victory70’.

 64 Thomas Laryea, ‘Donegal v. Zambia and the Persistent Debt Problems of Low-Income 
Countries’ (2010) 73 Law and Contemporary Problems 194–195.

 65 Ibid.
 66 Goldmann, ‘Threats to the Peace’, 161. For the legislative development subsequent to this 

case in the United Kingdom, see Section 3.3.1 of this study.
 67 NML Capital, Ltd. v. Republic of Argentina, No. 08 Civ. 6978 (TPG) (SDNY February 23, 

2012); NML Capital, Ltd. v. Republic of Argentina, 699 F.3d 246 (2d Cir. 26 October 2012); 
NML Capital, Ltd. v. Republic of Argentina, No. 08 Civ. 6978 (TPG), 2012 WL 5895784 
(SDNY 21 November 2012); NML Capital, Ltd. v. Republic of Argentina, 727 F.3d 230 (2d 
Cir. 23 August 2013).

 68 For further details of this case, see Section 5.2.1 of this study.
 69 ‘Argentina Defaults for Second Times’, BBC News (1 August 2014), at www.bbc 

.com/news/business-28578179; ‘Argentina Defaults on Its Debt  …  Again’, Forbes (1 
August 2014), at www.forbes.com/sites/mikepatton/2014/08/01/argentina-defaults-on-its- 
debt-again/#34927cc34637.

 70 Joseph E. Stiglitz, ‘The Vultures’ Victory’, Project Syndicate (4 September 2013), at www 
.project-syndicate.org/commentary/argentina-s-debt-and-american-courts-by-joseph-
e--stiglitz.
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1.1.2 Normative Challenges Posed by Holdout Litigation

There is now a broad agreement that holdout litigation may adversely 
affect the process of sovereign debt restructuring.71 Litigation may increase 
creditors’ bargaining power.72 There is also a strong negative correlation 
between holdout legal action and sovereign bond issuance,73 which con-
tinues to be an important means of sovereign financing even after default. 
Both Argentina, a defaulted sovereign, and the United States, a country 
hosting the largest bond market, expressed their concern that holdout 
litigation could jeopardise sovereign debt restructuring.74 UN bodies 
also cautioned that litigation activities of certain investment funds have 
a negative impact on international debt relief efforts75 and undermine the 
purpose of the sovereign debt restructuring process.76

However, holdout litigation as such is nothing but an enforcement of 
the contractual terms that were duly agreed upon by the bondholders and 
the debtor sovereign. It cannot be regarded as a breach of contract, let 
alone international law. As a matter of principle, all the terms of contract 
shall be performed, unless otherwise indicated by the proper law of the 
contract (see Section 2.3.1). Ironically, concepts such as the sanctity of 
contract and the rule of law have thus been invoked by the bondholder 
side.77 Another argument vindicating holdout tactics is that the option to 
holdout could protect the rights and interests of both bondholders and 
sovereign debtors. This is because the potential of holdout litigation could 
discourage opportunistic defaults or coercive exchange offers by sover-
eigns and therefore discipline the bond market.78 It could also provide an 

 71 Although dissenting voices can still be heard, see Robert Gray, ‘Collective Action Clauses: 
Theory and Practice’ (2004) 35 Georgetown Journal of International Law 697.

 72 Schumacher et al., ‘Sovereign Defaults in Court’, 2, 7.
 73 Ibid., 29.
 74 Brief of Defendant-Appellant the Republic of Argentina, No. 12-105-cv(L) (NML Capital v. 

Argentina, 2d Cir. 28 December 2012), 20, 26, 47; Brief for the United States of America as 
Amicus Curiae in Support of the Republic of Argentina’s Petition for Panel Rehearing and 
Rehearing en Banc, No. 12-105-cv(L) (NML Capital v. Argentina, 2d Cir. 28 December 2012), 4.

 75 HRC, Effects of Foreign Debt and Other Related International Financial Obligations of States 
on the Full Enjoyment of All Human Rights, Particularly Economic, Social and Cultural 
Rights: The Activities of Vulture Funds (A/HRC/RES/27/30, 26 September 2014), preamble.

 76 UNGA, A/RES/68/304 (2014), preamble.
 77 Paul Singer, ‘The Lessons of Our Bond War’, The Wall Street Journal (24 April 2016), at 

www.wsj.com/articles/thelessonsofourbondwar1461531781.
 78 Fisch and Gentile, ‘Vultures or Vanguards?’, 1047; Elizabeth Broomfield, ‘Subduing the 

Vultures: Assessing Government Caps on Recovery in Sovereign Debt Litigation’ (2010) 
2010:2 Columbia Business Law Review 508, 514; Ryan E. Avery, ‘Out of the Desert and to the 
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incentive for defaulting sovereigns to settle rather than leave themselves 
in a state of default.79 This may keep sovereign bond markets attractive for 
investors and therefore ensure borrower sovereigns have a wide access to 
foreign capital markets with affordable interest rates. The lack of enforce-
able remedy would discourage investors to join sovereign bond transac-
tions, and, consequently, borrower sovereigns would lose an important 
source of external financing or be able to find a lender only by offering a 
high interest rate.80

It may be argued that among the holdout litigation that can be 
potentially pursued by bondholders, only those attempted by a certain 
category of investors can give rise to issues and should therefore be pre-
vented.81 A distinction may be drawn between ordinary bondholders 
and certain hedge funds, often called ‘vulture funds’,82 which specula-
tively purchase distressed bonds at substantial discounts from the nomi-
nal value from original bondholders in the secondary market and then 
demand that the borrower sovereigns pay the face value of the bonds 
with full interest.83 Hedge funds that behave like ‘vultures’ are broadly 
identified by their modus operandi. They target States with distressed 
economies and, often, a weak capacity for legal defence; operate and take 
advantage of the lack of regulation in the secondary market; systemati-
cally refuse to participate in orderly and voluntary debt restructuring 
processes; sue the State for reimbursement of the full value of the bond, 
plus interest and delay penalties; ‘chase’ the country to enforce the judg-
ment; obtain high profits that range between 3 and 20 times the actual 
value of their purchase; and operate in jurisdictions where bank secrecy 

Oasis: Legislation on Predatory Debt Investing’ (2011) 18 University of Miami International 
and Comparative Law Review 281; Emma Kingdon, ‘Leveraging Litigation: Enforcing 
Sovereign Debt Obligations in NML Capital, Ltd. v. Republic of Argentina’ (2014) 37 
Boston College International and Comparative Law Review 41; Natasha Harrison and Fiona 
Huntriss, ‘Hedge Funds and Litigation: A Brave New World’ (2015) 10 CMLJ 136.

 79 Matthew D. McGill and Alexander N. Harris, ‘NML Capital v. Argentina: Enforcing 
Contracts in the Shadow of the Foreign Sovereign Immunities Act’ (2015) 30 Maryland 
Journal of International Law 12.

 80 Ibid.
 81 Mauro Megliani, ‘Thou Shalt Not Arbitrate: Sovereign Debt and Investment Arbitration’ 

(2018) 35 Journal of International Arbitration 601–603.
 82 Kevin P. Gallagher, ‘The New Vulture Culture: Sovereign Debt Restructuring and Trade 

and Investment Treaties’ (2011) 2011:2 IDEAs Working Paper Series; Wautelet, ‘Vulture 
Funds, Creditors and Sovereign Debtors’, 103–164.

 83 Fisch and Gentile, ‘Vultures or Vanguards?’, 1071–1072; Jonathan I. Blackman and Rahul 
Mukhi, ‘The Evolution of Modern Sovereign Debt Litigation: Vultures, Alter Egos, and 
Other Legal Fauna’ (2010) 73 Law and Contemporary Problems 49–50.
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rules apply.84 The series of resolutions adopted by UN bodies specifically 
took note of the activities of such ‘vulture funds’.85 The ‘holdout industry’ 
is reportedly highly concentrated by a small number of specialised and 
sophisticated hedge funds.86

A counter argument to this is that the advantages of these hedge funds 
should also be considered.87 The presence of vulture funds in the bond 
market may arguably increase the liquidity of sovereign bonds.88 The 
secondary market remains active because even distressed bonds can 
potentially be sold and repurchased by the participants. Liquidity in the 
secondary market may thus facilitate sovereign bond transactions in the 
primary market. Arguably, the secondary market and the presence of 
hedge funds therein may lower borrowing costs for debtor sovereigns to 
issue bonds.89

1.2 Perspective of This Study

Having said that, due respect for the contractual rights of creditors is the 
foundation of long-term sovereign debt sustainability. Mere defence of 
sovereign debt restructuring at the cost of the contractual rights of bond-
holders would provide at most only a very short-term solution for debtor 
sovereigns. The question to be asked is how to attain a balance between 
bondholder protection and respect for sovereign debt restructuring.

Given the lack of a multilateral mechanism for debt restructuring, the 
previous literature was inclined to advance lex ferenda arguments, which 

 84 HRC, Report of the Human Rights Council Advisory Committee on the Activities of Vulture 
Funds and the Impact on Human Rights: Note by the Secretariat (A/HRC/33/54, 20 July 
2016), para. 8.

 85 UNGA, A/RES/68/304 (2014), preamble; HRC, A/HRC/RES/27/30 (2014), para. 1; see also 
G-77 + China, Declaration of Santa Cruz: For a New World Order for Living Well (Summit 
of Heads of State and Government of the Group of 77, Santa Cruz de la Sierra, 14 and 15 
June 2014), para. 128.

 86 Schumacher et al., ‘Sovereign Defaults in Court’, 21; see also W. Mark C. Weidemaier, 
‘Sovereign Immunity and Sovereign Debt’ (2014) 2014:1 University of Illinois Law Review 72.

 87 See Colby Smith, ‘The Utility of Vulture Funds’, Financial Times (16 April 2019), at www 
.ft.com/content/ccc417fa-e2b8-37d2-b017-3852ef8dd6d2.

 88 Pravin Banker Associates, Ltd. v. Banco Popular del Peru and the Republic of Peru, 895 
F.Supp. 660, at 666 (SDNY 24 August 1995); see also Fisch and Gentile, ‘Vultures or 
Vanguards?’, 1047; Broomfield, ‘Subduing the Vultures’, 508; Lucas Wozny, ‘National 
Anti-Vulture Funds Legislation: Belgium’s Turn’ (2017) 2017:2 Columbia Business Law 
Review 705.

 89 Hayk Kupelyants, Sovereign Defaults before Domestic Courts (Oxford University Press, 
2018), 5.
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boiled down to either a ‘centralised statutory approach’ or a ‘decentralised 
contractual approach’. However, the former has been politically infeasi-
ble, whereas the latter has been practically insufficient (see Section 2.2). 
This study focuses instead on the existing legal framework directly or indi-
rectly relevant to sovereign debt restructuring both at the domestic and 
the international levels. It attempts to provide a slightly better account of 
the current state of affairs by way of interpretation of the applicable con-
tractual, statutory and treaty provisions before courts and tribunals.

The relevance of broader public policy considerations in the sovereign 
debt discourse cannot be ignored given the rise of the perception of sov-
ereign default as a global concern. Recent literature tries to introduce a 
public law or policy perspective into the sovereign debt discourse, such 
as the theory of international public authority, l’ordre public de la dette 
souveraine and an incremental approach (see Section 2.3). As a matter 
of judicial interpretation, however, public policy arguments as such can-
not override the text of the contract or treaty provisions in force. A better 
approach will thus be to examine whether and to what extent the appli-
cable contract, statutory and treaty provisions afford such public policy 
considerations through interpretation90 in such a manner that practical 
solutions to holdout problems are deduced without losing the balance 
between bondholder protection and respect for sovereign debt restructur-
ing. This will be elaborated in Section 2.3.

1.3 Sovereign Debt Discourse within the Broader 
Context of Contemporary International Law

Sovereign default and debt restructuring is a complex and multidimen-
sional phenomenon that requires both disciplinary and multidisciplinary 
approaches. It draws the attention of authors of various disciplines such 
as history, economics, political science and law. In line with the growth of 
academic literature on this subject, international law literature on sover-
eign debt restructuring is also accumulating.91

 90 Ibid., 22–28.
 91 Notably, Pierre Pénet and Juan Flores Zendejas (eds.), Sovereign Debt Diplomacies: 

Rethinking Sovereign Debt from Colonial Empires to Hegemony (Oxford University 
Press, 2021); Kupelyants, Sovereign Defaults; Christian J. Tams, Stephan W. Schill 
and Rainer Hofmann (eds.), International Investment Law and the Global Financial 
Architecture (Edward Elgar Publishing, 2017), Mauro Megliani, Sovereign Debt: Genesis – 
Restructuring  – Litigation (Springer, 2015); Rosa Lastra and Lee C. Buchheit (eds.), 
Sovereign Debt Management (Oxford University Press, 2014); Christoph G. Paulus (ed.),  
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Within this broader context, the contribution of this study will be mod-
est. It specifically focuses on the dispute settlement phase of sovereign 
debt restructuring – even though its ex-ante regulatory effects are also 
considered – with the traditional method of judicial interpretation. It may 
nonetheless provide a slightly better account of the existing legal frame-
work, given the current unsatisfactory state of affairs surrounding hold-
out problems. While not delving into the enduring lex ferenda discourse 
on the regime governing sovereign debt restructuring, the interpretative 
arguments to be elaborated in this study may inform the direction to be 
taken in the course of such law-making discussions. The present study 
may thus constitute a part of the incremental and heuristic legal process of 
sovereign default and debt restructuring.

In addition, the present study may also have a theoretical implication 
for the contemporary international legal theory of global governance and 
regulation. Given the proliferation of international norms as reflecting the 
expanding scope of global public goods, not only international institu-
tions but also sovereign States are perceived as governance bodies pro-
moting global welfare. As the exercise of power by sovereign States may 
be perceived to be a part of global governance, a mechanism of checks and 
balances should be exercised, typically by judicial organs either or both 
at the international and national levels. Yet, such judicial scrutiny some-
times gives rise to concerns about the erosion of the public policy space 
that would have otherwise been reserved for the discretion of sovereigns. 
National policy decision-makers are conceived to be in a better position 
than international or national judicial bodies to determine an appropriate 
policy option addressing the concern at stake. Deference should thus be 
paid to the decisions taken by competent domestic authorities. Various 
areas of international law such as human rights, trade and investment have 
already witnessed struggles by adjudicative bodies in identifying appro-
priate standards of review for policy decision-making and its implemen-
tation by sovereigns. In line with this development, deferential scrutiny 

A Debt Restructuring Mechanism for Sovereigns: Do We Need a Legal Procedure? (Verlag 
C.H. Beck, 2014); Odette Lienau, Rethinking Sovereign Debt: Politics, Reputation, 
and Legitimacy in Modern Finance (Harvard University Press, 2014); Klaus-Albert 
Bauer, Andreas Cahn and Patrick S. Kenadjian (eds.), Collective Action Clauses and the 
Restructuring of Sovereign Debt (De Gruyter, 2013); Carlos Espósito, Yuefen Li and Juan 
Pablo Bohoslavsky (eds.), Sovereign Financing and International Law: The UNCTAD 
Principles on Responsible Sovereign Lending and Borrowing (Oxford University Press, 
2013); Mattias Audit (ed.), Insolvabilité des états et dettes souveraines (LGDJ, 2011); Waibel, 
Sovereign Defaults.
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can and should thus be made by domestic and international adjudicative 
bodies to pay due respect to the implementation of debt restructuring by 
sovereigns without losing the voice of private bondholders. A theoretical 
underpinning is that States undergo sovereign debt restructuring not only 
for self-preservation but also for addressing financial crises as a global 
concern. That said, this study may have an implication for the contem-
porary international legal theory of global governance,92 as elaborated in 
Section 2.3. Different considerations might be taken into account at the 
international and domestic levels.93 Nonetheless, it is worth observing 
whether and to what extent the totality of the existing mechanisms attains 
an appropriate balance between bondholder protection and respect for 
sovereign debt restructuring across the two legal spheres.

1.4 Terminology and Scope of This Study

With respect to the terminology, terms such as sovereign default, bank-
ruptcy and insolvency are used interchangeably in this study. Given the 
absence of a formally established mechanism to address sovereign debt 
crises, these terms can at most refer to the factual situation where a debtor 
sovereign fails to repay its debt at the maturity date.94 Descriptive in 
nature, the use of these terms as such does not prejudge the normative 
question whether a sovereign default constitutes a breach of contract or 
generates the international responsibility of the State or any other legal 
consequences.

The terms sovereign debt and bond are also used almost interchange-
ably. Technically speaking, the term ‘bond’ usually refers to an instru-
ment acknowledging indebtedness and the promise of repayment with 
the terms of contractual relationship between debtor and lender, whereas 
the term ‘debt’ usually refers to the repayment obligation as such.95 Yet the 

 92 Eyal Benvenisti, ‘The Law of Global Governance’ (2013) 368 RCADI 47-279; see also 
Benedict Kingsbury, Nico Krisch and Richard B. Stewart, ‘The Emergence of Global 
Administrative Law’ (2005) 68 Law and Contemporary Problems 15–61; Armin von 
Bogdandy, Philipp Dann and Matthias Goldmann, ‘Developing the Publicness of Public 
International Law: Towards a Legal Framework for Global Governance Activities’ (2008) 9 
German Law Journal 1375–1400.

 93 Kupelyants, Sovereign Defaults, 8.
 94 Borchard attempted to define the meaning of these words but apparently failed to identify 

their interrelationship. See Edwin Borchard, State Insolvency and Foreign Bondholders: 
Volume I General Principles (Yale University Press, 1951), 115–118.

 95 See Waibel, Sovereign Defaults, 13.
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present study contains no analysis in which this distinction would become 
directly or indirectly relevant. By contrast, the question whether a sover-
eign debt can be referred to by other generic financial terms such as ‘loan’ 
and ‘debenture’ may have a particular legal consequence in the investment 
treaty context.96 A cautious approach should thus be taken in this respect.

The scope of the present study is limited to disputes involving sovereign 
debts owed to private creditors, as the corollary of the holdout problems 
identified above. Problems arising out of debts owed to public lenders such 
as international financial institutions and foreign States are therefore out-
side the scope of this study. This delineation makes sense as the dynamics 
of dispute settlement between private bondholders and sovereign debtors, 
which involve the unique and recalcitrant problem of holdout, are com-
pletely different from those of debt-relief efforts in official sectors. The 
latter is characterised by flexible and informal solutions among relevant 
stakeholders (see Section 2.1). Moreover, official lenders, such as the IMF, 
the World Bank, and the International Financial Corporation, which 
enjoy a de facto preferred creditor status,97 cannot be equated with private 
bondholders having no equivalent privilege in the face of defaulting sov-
ereigns. Delineating the issues of sovereign debt restructuring in accor-
dance with the nature of lenders is not unusual. A recent note prepared by 
the IMF draws a line between sovereign debt problems involving private 
creditors and those involving official sectors and then discusses only the 
former aspect of sovereign debt restructuring.98 Focusing on problems 
associated with the sovereign debts owed to private bondholders does not 
lose its practical significance within the broader context of sovereign debt 
sustainability, given that sovereign financing in markets constitutes a sig-
nificant part of the total external government debt of emerging market 
and developing economies.99

 96 See Kei Nakajima, ‘Parallel Universes of Investment Protection? A Divergent Finding on 
the Definition of Investment in the ICSID Arbitration on Greek Sovereign Debts’ (2017) 15 
Law and Practice of International Courts and Tribunals 479–483.

 97 International Financial Corporation, ‘Preferred Creditor Status’, at www.ifc.org/wps/wcm/
connect/corp_ext_content/ifc_external_corporate_site/solutions/products+and+services/
syndications/preferred-creditor-status; Susan Schadler, ‘The IMF’s Preferred Creditor 
Status: Does it still Make Sense after the Euro Crisis?’ (2014) 37 CIGI Policy Brief, at www 
.cigionline.org/sites/default/files/cigi_pb_37_1.pdf; Fanny Giansetto, ‘La hiérarchie entre 
créanciers publics et privés lors d’une restructuration de dette souveraine : mirage ou 
réalité ?’, in Michael Waibel (ed.), Les implications juridiques des crise financières de carac-
tère mondial (Brill Nijhoff, 2020), 242–245.

 98 IMF, ‘The International Architecture for Resolving Sovereign Debt’, 7.
 99 Ibid., 14.
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Nonetheless, the two spheres may occasionally intersect, particularly 
when private bondholders are called upon to participate in a debt-relief 
effort led by official sectors. The impact of such intersection on holdout 
strategies and on restructurings of debt held by private sectors constitutes 
a part of the present study and, to that extent, it may provide a holistic 
account on the debt restructuring process involving both private and pub-
lic sectors.
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