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Abstract

Over the last fifteen years, the European Union has built up its regulatory response to the rule of law
crisis. That framework seeks to address rule of law-related undesirable events depending on whether
or not they have already occurred. As risk prevention has a limited role in the EU’s rule of law policy,
undesirable events are mostly dealt with in the context of crisis management. Evaluation, reaction
and conditionality mechanisms are all affected by issues relating to operability and legitimacy which
reduce their overall performance. The resulting moderate efficiency of crisis management tools may
still be improved by making use of the upgraded rule of law mechanisms in a systemic way.
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I. Introduction

Reflections on the rule of law crisis in the European Union usually focus on Member
States’ defiant attitude. The CJEU’s position in this regard is that Member States’
authority in respect of their national identity does not extend to the point of
compromising the EU’s identity by an understanding of the rule of law that differs from
law being indistinctly applicable to legal subjects as well as public authorities and
serving both as a basis of action and as a means of action in a legal order.1 A common and
uniform understanding of the rule of law is not only relevant at the abstract level of
values theoretically shared by all MS even before their admission to the EU.2 When it
comes to the day-to-day functioning of the EU legal order, ROL breaches in MS rattle
fundamental principles such as mutual trust, mutual recognition, and effective judicial
protection, the interconnectedness of which3 may ultimately lead to a crisis of
implementation of EU law in all MS.

The “constitutional domino effect” that characterises the EU’s ROL crisis certainly
entails a series of undesirable events for the EU legal order, which can be dealt with in two

© The Author(s), 2024. Published by Cambridge University Press. This is an Open Access article, distributed under the terms of the
Creative Commons Attribution licence (https://creativecommons.org/licenses/by/4.0/), which permits unrestricted re-use,
distribution and reproduction, provided the original article is properly cited.

1 Case C-156/21 Hungary v European Parliament and Council [2022] EU:C:2022:97 paras 232-234 and Case C-157/21
Poland v European Parliament and Council [2022] EU:C:2022:98 paras 264-266. See also Koen Lenaerts, “Upholding the
Rule of Law through Judicial Dialogue” (2019) 38/1 Yearbook of European Law 3.

2 Arts 2 and 49 TEU; Case C-156/21 para 124; Case C-157/21 para 142.
3 CJEU Opinion 2/13 [2014] EU:C:2014:2454 paras 166-168; Case C-64/16 Associação Sindical dos Juízes

Portugueses [2018] EU:C:2018:117 para 30; Case C-824/18 A.B. and Others [2021] EU:C:2021:153 paras 108-109;
Case C-896/19 Repubblika [2021] EU:C:2021:311 para 62; Case C-156/21 paras 125, 161; Case C-157/21 paras 143,
197; Nathan Cambien, “Mutual Recognition and Mutual Trust in the Internal Market” (2017) 2/1 European
Papers 98–101.
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ways. On the one hand, if risk is to be understood as an undesirable event to be prevented4,
then an anticipative policy can help avoid rule of law-related events that have not happened
yet. On the other hand, crisis being defined as a series of undesirable events to be mitigated, a
reactive policy is called for in case rule of law-related events have already happened. In
short, this translates to either risk prevention or crisis management.

For example, concerns had already been raised5 as to whether Hungary, i.e. a Member
State subject to both Article 7 TEU proceedings6 and suspension of EU funds7 for systemic
rule of law breaches,8 should be allowed to hold the Council presidency starting from July
2024. Then, the risk of seeing EU policies steered in unfavourable directions for EU
institutions by representatives of a Union-sceptic MS’s government became more serious
by the announcement of the European Council’s President to step down early,9 only to be
reduced to its initial degree by Charles Michel’s withdrawal from the upcoming EU election
less than three weeks later.10 In the absence of a legal instrument for the EU to deal with
such an event,11 both the withdrawal itself and the European Parliament’s call for an
immediate reaction12 to an emerging institutional risk, averted by chance, seemed more
like a reaction to events rather than an anticipation of those events.

This paper argues that the observation made about the above example can be
generalised to the EU’s regulatory response to the rule of law crisis in its present state.
This is so because a great number of rule of law-related undesirable events have already
happened which, therefore, are being targeted by rule of law mechanisms in a context that
falls under crisis management. So, where does risk prevention fit in?

In response to this question, Section II goes through the existing rule of law
mechanisms’ architecture and demonstrates that risk prevention appears at most as an
incidental corollary to crisis management, but not as a goal on its own. Given this
empirical assessment, Section III tests the efficiency of rule of law mechanisms for the
purpose of crisis management. Finally, Section IV draws some conclusions regarding what
can be improved in dealing with undesirable events in the context of the rule of law crisis.

4 Other common definitions of risk include “bads” in Ulrich Beck, Risk society: Towards a New Modernity (Theory,
Culture & Society 1992) and “a set of undesired circumstances and occurrences” in Klaus Vieweg, “Risk and the
regulatory State – various aspects regarding safety and security in the fields of technology and health” in Hans-W.
Micklitz and Takis Tridimas and Nancy A. Patterson (eds), Risk and EU Law (Elgar 2015).

5 See e.g. European Parliament Resolution of 1 June 2023 on the breaches of the Rule of Law and fundamental
rights in Hungary and frozen EU funds (2023/2691(RSP)); Alberto Alemanno, “Suspending Hungary’s EU
presidency isn’t a sanction – it’s a precaution” (Politico, 7 June 2023) <https://www.politico.eu/article/suspend-
hungary-eu-presidency-sanction-precaution/> accessed 24 January 2024; Petra Bárd, “Can the Hungarian Council
Presidency be Postponed – Legally?” (Verfassungsblog, 23 June 2023) <https://verfassungsblog.de/can-the-hunga
rian-council-presidency-be-postponed-legally/> accessed 24 January 2024.

6 European Parliament Resolution of 17 May 2017 on the situation in Hungary (2017/2656(RSP)).
7 Council Implementing Decision (EU) 2022/2506 of 15 December 2022 on measures for the protection of the

Union budget against breaches of the principles of the rule of law in Hungary [2022] OJ L 325/94.
8 See e.g. Zoltán Szente, “Challenging the Basic Values – Problems in the Rule of Law in Hungary and the Failure

of the EU to Tackle Them” in András Jakab and Dimitry Kochenov (eds), The Enforcement of EU Law and Values
(Oxford 2017) 456–75; András L Pap, Democratic Decline in Hungary. Law and Society in an Illiberal Democracy
(Routledge 2019) 19–23.

9 Barbara Moens, “Charles Michel to run for EU election, triggering top job scramble” (Politico, 7 January 2024)
<https://www.politico.eu/article/charles-michel-to-run-for-eu-election-2024-top-jobs-viktor-orban/> accessed
24 January 2024.

10 Barbara Moens and Nicolas Camut, “Charles Michel pulls out of EU election race” (Politico, 26 January 2024)
<https://www.politico.eu/article/charles-michel-pull-out-european-election-2024/> accessed 31 January 2024.

11 The only relating reference is within the Declaration on practical measures to be taken upon the entry into
force of the Treaty of Lisbon as regards the Presidency of the European Council and of the Foreign Affairs Council
[2016] OJ C 202/341.

12 European Parliament Resolution of 18 January 2024 on the situation in Hungary and frozen EU funds (2024/
2512(RSP)) 8.
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II. Target regulation: Rule of law-related risk prevention as a negligible
accessory to crisis management

Because of its evolutive nature, it would be obviously unrealistic to expect the normative
framework of an “ever closer union among the peoples of Europe”13 to provide a prepared
solution for every unprecedented or unforeseeable event. Yet, the EU’s regulatory
response to ROL breaches suggests that the EU was caught off guard by situations arising in
countries like Hungary or Poland. This is all the more surprising in light of the fact that EU
values had not been strangers to contestation14 prior to the current ROL crisis even before
“axiologically problematic” Member States’ first encounter with the entity that is known
today as the European Union.

Turning to the 1990s, it is around the Soviet Union’s dissolution that the accession to
the EU of the newly autonomous Eastern European states first becomes conceivable, and
the time comes for the European Council to agree upon the so-called Copenhagen criteria,
reiterated in today’s Articles 2 and 49 TEU and accompanied by sanctions to be activated
according to the procedure of today’s Article 7 TEU.15 Accordingly, a state could only
become a member of the EU if it meets both axiological (“stability of institutions
guaranteeing democracy, the rule of law, human rights and respect for and protection of
minorities”) and economic (“a functioning market economy as well as the capacity to cope
with competitive pressure and market forces within the Union”) conditions.16

A shift of focus towards values within the integration project comes across in an
amplified way during the decade that follows. A good example is the draft constitution
destined to be the final product of the Convention on the Future of Europe, even though it
ultimately failed because of two national referendums which took place in no other
founding MS than France and the Netherlands17. It should be noted that the
representatives of the candidate Member States did take part in this Convention during
the summer of 2003.18 Therefore, the candidate Member States could even less be accused
of not knowing what they had signed up for at the end of 2003 and what values they were
supposed (obliged) to respect from 1 May 2004. This is usually one of the grounds for
criticism addressed to MS in the specific context of ROL breaches, also known as the ratio
legis of infringement proceedings. This is not disputed.

Underlying philosophies, however, do not necessarily translate into practical realities.
As such, a major blind spot of the 2004 enlargement process lies in the trust that the
signatory future Member States would actually respect the set of values they had decided
to adhere to. The metaphor of marriage might prove illustrative here. Partners who marry
of their own free will either believe in the success of their relationship so much that they
dismiss the idea of a prenuptial agreement, or they prefer to have a safety net with the
rainy days in mind to avoid losing even more time and money during a potential divorce.
As both options have their merits, there is a priori nothing wrong with the EU’s decision at
the time to act in the more wishful way towards its soon-to-be members and in accordance
with the principle of mutual trust. Indeed, it is extremely risky to put everything on the

13 Art 1(2) TEU.
14 Although this is the first time that more than one MS is considered problematic, that one votes in favour of

the other in the Council and vice versa, thus putting “unanimity minus one” out of order in contexts such as that
of Art 7 TEU. The previous times concern Austria and Italy, see Ramona Coman, The Politics of the Rule of Law in the
EU Polity. Actors, Tools and Challenges (Springer 2022) 75–91 and Dermot Hodson, Circle of Stars. A History of the EU –
and the People Who Made It (Yale University Press 2023) 67–85.

15 Armin von Bogdandy, “Towards a Tyranny of Values? Principles on Defending Checks and Balances in EU
Member States” in Armin von Bogdandy et al. (eds), Defending Checks and Balances in EU Member States. Taking Stock
of Europe’s Actions (Springer 2021) 73–105.

16 European Council, Conclusions of the Presidency, Copenhagen, 21–22 June 1993, 13.
17 Jean Paul Jacqué, Droit institutionnel de l’Union européenne (9th edition, Dalloz 2018) 13–17.
18 Draft Treaty establishing a Constitution for Europe [2003] OJ C 169 1-105.
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mutual trust card without a safety net, while not doing so in the spirit of tolerance and
diversity could give grounds for accusations of hypocrisy. Nonetheless, backing up the
anticipated trust that the ex-Soviet states of Eastern Europe enjoyed by more substantial
guarantees for the respect of the EU’s values – similarly to the way the case of Ukraine’s
accession is being handled today19 and even if there were no (visible) grounds for mistrust
in the early 2000s – might have helped avoid at least parts of the ROL crisis.

Easy to reason with hindsight, one might say. Yet, there are probably other, potentially
delicate, economic and/or political reasons for the EU to have put its trust in the Eastern
European countries concerned, the investigation of which goes beyond the scope of this
paper. If the accession of both Hungary and Poland took place in good faith for that matter,
then either EU leaders at the time had no capacity to measure the risks the 2004
enlargement would entail for EU values, including the rule of law, or those same leaders
were aware of the possible consequences but chose to ignore them. In any case, and this is
a crucial point, presumption that everything would go well does not equal prevention of
what could not go well.

Everything did not go well. In a nutshell, not shying away from cynicism, some had
assessed the cost-benefit ratio of belonging to the EU based on the generosity – or the
naivety – thereof, and concluded that economic benefits, rights and living standards are
still worth it even if the occasional obligations, fines and public humiliation are to be
endured. To bring the sanctions up to a level comparable to the benefits, a series of
heterogeneous instruments have been adopted over the last fifteen years.20 Even though
ROL breaches may be targeted based on three empirically discernable approaches, their
common characteristic is that most breaches have already occurred by the time the
mechanisms are implemented.

First, evaluation mechanisms are designed to assess various aspects of the rule of law and/
or overall compliance with it within the Member States. The annual rule of law dialogue
aims to make MS address ROL issues within the Council meeting in its different
configurations.21 The EU Justice Scoreboard22 aims to give an annual overview of national
justice systems based on several indicators.23 The EU Rule of Law Framework aims to
engage a “structured exchange” with the MS concerned through a three-stage process
(assessment, recommendation, follow-up), at the end of which Article 7 TEU can be
activated in case the follow-up is not satisfactory.24 The Rule of Law Review Cycle aims to
elaborate annual rule of law reports and country chapters on the state of the rule of law in
the EU and in MS.25 An advantage is that the findings of some of these assessments can be

19 See e.g. Dimitry Kochenov and Ronald Janse, “Admitting Ukraine to the EU: Article 49 TEU is the ‘Special
Procedure’” (2022) EU Law Live <https://eulawlive.com/op-ed-admitting-ukraine-to-the-eu-article-49-teu-is-the-
special-procedure-by-dimitry-kochenov-and-ronald-janse/> accessed 15 June 2024.

20 On this evolution in detail see Laurent Pech, “The Rule of Law” in Paul Craig and Gráinne de Búrca (eds), The
Evolution of EU Law (3rd edition, Oxford University Press 2021) 307–38.

21 On the creation of an annual rule of law dialogue within the Council’s General Affairs configuration, see
Council Press Release 16936/14 on 3362nd Council meeting (General Affairs), 16 December 2014, 20–21. The
mechanism was later completed by a periodic peer review as well as a suggestion to proceed to further in-depth
discussions over ROL issues within other Council configurations; see Council Presidency Conclusions 14173/19 on
the evaluation of the annual rule of law dialogue, 19 November 2019, 14–15.

22 Adopted by Commission Communication “The EU Justice Scoreboard. A tool to promote effective justice and
growth” COM(2013) 160 final.

23 Commission Communication “2023 EU Justice Scoreboard” COM(2023) 309 final 2. These findings are used as
one of the main sources in the Commission’s annual rule of law reports and in the Council’s country-specific
recommendations in the context of the European Semester; see Commission Communication “2023 Rule of Law
Report. The rule of law situation in the European Union” COM(2023) 800 final 6, 36; COM(2023) 309 final 4–5.

24 CommissionCommunication “AnewEUFramework to strengthen theRule of Law”COM(2014) 158 final 4.1, 4.2.
25 Commission Communication “Strengthening the rule of law within the Union. A blueprint for action”

COM(2019) 343 final 11, 13; see also Commission Communication “Further strengthening the Rule of Law within
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used for more general purposes, either as grounds for implementing other mechanisms or
as a reference outside the EU’s normative ROL framework. However, risk prevention by
evaluation mechanisms comes down to contingencies: these findings might pinpoint some
factors that could help anticipate some undesirable events.

Second, primary EU law contains several provisions which can also be characterised as
reaction mechanisms to ROL breaches. The only real sanction is contained in Article 7 TEU;26

the other reaction mechanisms are in fact ordinary judicial remedies employed for rule of
law crisis management purposes. In this context, Articles 258, 259 and 260 TFEU allow for
rule of law protection measures to be imposed on the MS concerned at different stages of
the infringement procedure.27 As for Articles 263 and 267 TFEU, even though the purpose
of an action for annulment or a preliminary reference is not to protect the ROL, they are
not unrelated to it: action for annulment is an obvious manifestation of the principle of
legality, while preliminary reference secures a uniform interpretation of EU law28;
together, they are supposed to represent the correct implementation of the ROL by the
CJEU, mirroring the idea of effective judicial protection laid down in Article 47 of the EU
Charter of Fundamental Rights and Article 19 TEU.29 From a more practical point of view,
when called upon to rule by an action for annulment or a reference for a preliminary
ruling assorted with a ROL dimension, the Court is free to take the opportunity to
“dynamically complete the treaties”30 by clarifying, updating or expanding on the position
of EU law in rule of law matters. Again, the limited scope of the Treaties regarding the rule
of law, as well as the complex case law background that connects these treaty provisions to
each other and to fundamental EU law principles, suggest that the occurrence of a crisis
related to rule of law issues was not considered a real danger (or risk) when the Lisbon
Treaty was adopted.

Third, conditionality mechanisms, which started to emerge in the context of a new EU
strategy,31 subject the allocation of EU funding to the respect for certain rule of law

the Union. State of play and possible next steps” COM(2019) 163 final and COM(2023) 800 final. As an example for
country chapters, see Commission Staff Working Document “2023 Rule of Law Report. Country Chapter on the rule
of law situation in Hungary” SWD(2023) 817 final.

26 Article 7 TEU consists of a preventive arm that allows to determine “a clear risk of a serious breach by a
Member State of the values referred to in Article 2 TEU” (para 1), and a sanctioning arm that allows to determine
the existence of such a serious and persistent breach and, consequently, to suspend certain Treaty rights of
the Member State in question without prejudice to its obligations under the Treaties which remain binding (paras
2 to 4).

27 Overall, measures can be imposed at four different stages: the Member State concerned has to comply with
the Commission’s reasoned opinion even before any legal action; the Commission may ask the CJEU to pronounce
interim measures during proceedings; once the Court’s judgment is pronounced, the Member State concerned is
required to comply with it; otherwise, the CJEU may impose a lump sum or penalty payment on the Member State
concerned. According to Kim Lane Scheppele, Dimitry Kochenov and Barbara Grabowska-Moroz, “EU Values are
Law, after All: Enforcing EU Values through Systemic Infringement Actions by the European Commission and the
Member States of the European Union” (2020) 39/1 Yearbook of European Law 22–23: “Combined with accelerated
proceedings and use of interim measures, the systemic infringement action could become a highly effective tool
to prevent a Member State from further constitutional backsliding.” See also Matteo Bonelli, “Infringement
Actions 2.0: How to Protect EU Values before the Court of Justice” (2022) 18 European Constitutional Law Review 30–
58; Matthias Schmidt and Piotr Bogdanowicz, “The Infringement Procedure in the Rule of Law Crisis: How to Make
Effective Use of Article 258 TFEU” (2018) 55 Common Market Law Review 1061–1100; Jean Paul Jacqué, Droit
institutionnel de l’Union européenne (9th edition, Dalloz 2018) 1174–177.

28 CJEU Opinion 2/13 para 176.
29 Case C-64/16 paras 32-36; Francesca Episcopo, “The Vicissitudes of Life at the Coalface: Remedies and

Procedures for Enforcing Union Law before National Courts” in Paul Craig and Gráinne de Búrca (eds), The
Evolution of EU Law (3rd edition, Oxford 2021) 300–302.

30 Jean Paul Jacqué, Droit institutionnel de l’Union européenne (9th edition, Dalloz 2018) 388.
31 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a

general regime of conditionality for the protection of the Union budget [2020] OJ L 433I/1; Council Regulation (EU,
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elements.32 Although only subsidiary,33 the general regime of conditionality allows for the
adoption of measures capable of depriving MS concerned from large sums of payments34 –
that is, if financial dimensions can be found to ROL breaches in order to bring them within
the scope of the regulation.35 Beside this explicit conditionality, both the Recovery and
Resilience Facility36 and the European Semester37 are characterised by implicit
conditionality: though not aiming for it, their effect in practice can equal an allocation
of funds based on the respect for ROL elements.38 Whereas the RRF lists a series of
mandatory rule of law mentions to be included in national recovery and resilience plans,39

the country-specific recommendations in the context of the European Semester often
contain ROL elements40 that must be followed both on their own merits and because of the
need for consistency between the Semester and the Facility.41 Then, the EU institutions,
especially the Commission and the Council, respond to these programmes and plans in line
with similar procedures but with varying margins of discretion.42 In terms of risk
management, conditionality mechanisms stand perhaps closest to the idea of prevention:
they represent a guarantee, or even an award, whereby payment is made if what EU law
considers as an undesirable event does not materialise in the MS. Nonetheless, this
remains a far-fetched interpretation and not an explicitly stated goal.

Euratom) 2020/2093 of 17 December 2020 laying down the multiannual financial framework for the years 2021 to
2027 [2020] OJ L 433I/11; Council Regulation (EU) 2020/2094 of 14 December 2020 establishing a European Union
Recovery Instrument to support the recovery in the aftermath of the COVID-19 crisis [2020] OJ L 433I/23. See also
Louise Fromont and Arnaud Van Waeyenberge, “Trading rule of law for recovery? The new EU strategy in the
post-Covid era” (2021) 27/1–3 European Law Journal 132–47.

32 According to the CJEU, “there is a clear relationship between [ : : : ] the respect for the value of the rule of law
and [ : : : ] the efficient implementation of the Union budget, in accordance with the principles of sound financial
management, and the protection of the financial interests of the Union” (Cases C-156/21 para 130 and C-157/21
para 148).

33 Art 6(1) of Regulation 2020/2092.
34 Art 5(1) of Regulation 2020/2092.
35 Art 4 of Regulation 2020/2092.
36 Introduced in response to the Covid crisis by Regulation (EU) 2021/241 of the European Parliament and of the

Council of 12 February 2021 establishing the Recovery and Resilience Facility [2021] OJ L 57/17.
37 Introduced in its present form during the wake of the sovereign debt crisis by Council Regulation (EC) 1466/

97 of 7 July 1997 on the strengthening of the surveillance of budgetary positions and the surveillance and
coordination of economic policies [1997] OJ L 209/1, as amended in 2011.

38 Louise Fromont and Arnaud VanWaeyenberge, “Trading rule of law for recovery? The new EU strategy in the
post-Covid era” (2021) 27/1-3 European Law Journal 139.

39 Art 18(4) of Regulation 2021/241, especially (b) and (n) country-specific recommendations, (o) equality, (p)
effective monitoring and implementation of the recovery and resilience plan, (q) consultations of civil society
organisations and (r) corruption.

40 For the latest example, see Council Recommendation of 12 July 2022 on the 2022 National Reform Programme
of Hungary and delivering a Council opinion on the 2022 Convergence Programme of Hungary [2022] OJ C 334/136.
See also Laurent Pech, “The Rule of Law” in Paul Craig and Gráinne de Búrca (eds), The Evolution of EU Law
(3rd edition, Oxford University Press 2021) 329–31.

41 Arts 17(3), 18(3), 18(4)(b) and 18(4)(n) of Regulation 2021/241. The similarity of the two is apparent: both
were created in times of crises; in their respective ways, both aim to deepen economic integration (Art 2-bis(1) of
Regulation 1466/97; Art 4 of Regulation 2021/241); both require the submission of programmes and plans by
Member States. In the context of the European Semester, Member States of the eurozone submit stability
programmes (Art 2-bis(c), 3–6 of Regulation 1466/97) and Member States outside the eurozone submit
convergence programmes (Art 2-bis(c), 7-10 of Regulation 1466/97), in addition to national reform programmes
(Art 2-bis(d) of Regulation 1466/97). To benefit from the Recovery and Resilience Facility, Member States submit a
national recovery and resilience plan (Art 17(1), 18 of Regulation 2021/241).

42 In the context of the European Semester, country-specific recommendations are adopted by the Council on
the basis of a Commission recommendation (Art 2-bis(3), 6(2), 10(2) of Regulation 1466/97), whereas national
recovery and resilience plans are approved (or not) by a Council implementing decision based on a proposal by
the Commission (Art 20 of Regulation 2021/241).
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This quick overview of the EU’s regulatory response makes it difficult to argue that a
ROL-related risk prevention policy would exist at the EU level. At least, such an intuition is
not apparent from the current mechanisms’ design. Instead, the EU’s action in ROL matters
tends almost exclusively to what can be summed up as crisis management. From the point
of view of undesirable events, this general trend can still be regarded as acceptable as long
as the EU’s crisis management eliminates or at least compensates for the deficit in terms of
risk prevention.

III. Crisis management through moderately efficient rule of law mechanisms

For the efficiency of crisis management, the tools themselves must be efficient. As for ROL
mechanisms, several issues related to their operability, i.e. the ease with which institutions
can activate and implement a mechanism under procedural provisions, condition their
performance, i.e. the achievement of the predefined goals summarised in the previous
section. The following analysis proceeds in that same order and draws examples from the
Hungarian case when necessary; the latter choice being justified by the idea that rule of
law mechanisms’ efficiency is the most apparent against the most dissenting MS in the
matter.

As a starting point, Table 1 indicates where to find the procedural provisions for each
rule of law mechanism’s implementation.

The provisions listed in Table 1 identify twelve different forms of intervention that
specify EU and MS institutions’ role in implementing ROL mechanisms. Further
categorisation allows for these forms of intervention to be assigned to four types of
competence. Accordingly, examination, evaluation and report relate to “assessment”;
initiative and proposal relate to the “launch” of a procedural phase; from the narrowest to
the largest margin of appreciation, approval, recommendation, determination, implementing
decision, decision and judgment relate to “deliberation”; finally, information to the European
Parliament and dialogue within the Council relate to “communication.” Table 2 visualises
this categorisation.

Table 243 displays a fixed distribution of the institutions’ competences depending on the
approach in question. Unsurprisingly, evaluation mechanisms involve a predominant
share of analysis, but an almost non-existent share of the other competences. This trend is

Table 1. Procedural provisions for rule of law mechanisms’ implementation

43 European Commission (COM); Council (CO); European Council (EUCO); Court of Justice (CJEU); Member States
or national courts (MS); European Parliament (EP).
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reversed in reaction mechanisms: each deliberative competence sits in the hands of a
single institution without any reference to assessment or communication competences
that would help obtain the necessary input for decision-making. This imbalance seems to
have been recognised and, to some extent, reduced in the design of the most recent ROL
mechanisms, as conditionality mechanisms activate most or all types of competence. Now,
aside from the fact that the three blocks are so conspicuously separate, which is not
necessarily a good thing, some issues inferred from the contents of Table 2 should also be
addressed.

One: assessments are either carried out by the Commission or based on the
Commission’s findings. Where does the assessed data come from? The 2023 EU Justice
Scoreboard’s introduction contains the most precise indications in this respect44.
Description of sources of data becomes vaguer in the annual rule of law reports the
Commission elaborates in the context of the Rule of Law Review Cycle.45 Concerning the
two remaining evaluation mechanisms, both the EU Rule of Law Framework and the
Council’s annual rule of law dialogue simply state that they are based on data available
from other institutions.46 Beyond the unlikelihood of MS’ cooperation to make their own
situation worse, the methodology leaves much to be desired. When providing data,
potentially conflicting interests among various stakeholders – supranational and

Table 2. Types of competence and forms of intervention in rule of law mechanisms’ implementation

44 COM(2023) 309 final 2-4.
45 COM(2019) 343 final 11–12; COM(2023) 800 final footnote 10.
46 COM(2014) 158 final 4.2; Council Presidency Conclusions 14173/19 on the evaluation of the annual rule of law

dialogue, 19 November 2019, 10–11.
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international institutions, agencies, civil society, national authorities, networks of contact
points, etc. – remain likely to lead to conflicting information on which the Commission
would then have difficulty basing its assessment. When data is organized around
indicators, systemic ROL breaches may also be harder to expose. The fact that all this data
and information is concentrated in the hands of the one institution does not help in terms
of transparency or checks and balances either, not to mention the fact that the same
institution holds most prerogatives in ROL matters.

Two: apart from the Council’s annual rule of law dialogue and preliminary reference,
the Commission is omnipresent in ROL mechanisms’ implementation. This seems to be
consistent with the Commission being the “guardian of the treaties.”47 But does the
Commission really fulfil its role? Regarding Article 7 TEU, the fact that it was not the
Commission but the European Parliament that exercised its right of initiative to trigger
proceedings against Hungary48 already points in the direction of what follows. Focusing on
the right of initiative, the Commission holds a de facto exclusive one in infringement
proceedings: in light of the fact that systemic ROL breaches have been constant in Hungary
since 2010, it is astonishing that the Commission has only brought a total of eight
infringement proceedings with a rule of law dimension against the MS concerned,49 which
sits quite far from risk-taking. As for conditionality mechanisms, both data problems and
relative apathy give rise to concerns about the Commission potentially overshadowing the
Council when it comes to exercising their joint assessment competence50 or the Council’s
deliberative competence reduced in practice to approving the Commission’s assessment in
its proposal preparing the Council’s implementing decision.51 These examples clearly show
that the Commission’s proactivity, or rather lack thereof,52 is a decisive factor in ROL
mechanisms’ implementation.

Three: having a great number of institutions involved in implementing a mechanism
seems to have a negative impact on its operability. Evaluation mechanisms are easy to
implement because only one institution is involved. The case of conditionality mechanisms
is similar: even though three institutions are involved, these mechanisms’ operability
depends mainly on how the Commission exercises its prerogatives, and only marginally on
the degree of uniformity of MS’ positions within the Council; the obligation to inform the
European Parliament weighs close to nothing. However, reaction mechanisms are a lot

47 Art 17(1) TEU.
48 European Parliament Resolution of 12 September 2018 on a proposal calling on the Council to determine,

pursuant to Art 7(1) of the Treaty on European Union, the existence of a clear risk of a serious breach by Hungary
of the values on which the Union is founded (2017/2131(INL)).

49 Case C-286/12 European Commission v Hungary [2012] EU:C:2012:687 (early retirement of judges); Case C-288/12
European Commission v Hungary [2014] EU:C:2014:237 (independence of the data protection authority); Case C-78/18
European Commission v Hungary [2020] EU:C:2020:476 (funding of NGO’s from abroad); Case C-66/18 European
Commission v Hungary [2020] EU:C:2020:792 (academic freedom); Case C-808/18 European Commission v Hungary
[2020] EU:C:2020:1029 (amendment of the Asylum Act); Case C-821/19 European Commission v Hungary [2021] EU:
C:2021:930 (criminalisation of organisations supporting asylum seekers); Case C-823/21 European Commission v
Hungary [2023] EU:C:2023:504 (complexification of the asylum application procedure); Case C-769/22 European
Commission v Hungary [2023] OJ C 54/16 (rights of LGBTQIA� persons, action brought on 19 December 2022).

50 The European Parliament brought an action for failure to act against the Commission on 29 October 2021 in
order to ensure the implementation of Regulation 2020/2092 (Article 265 TFEU). The case was later removed from
the register of the CJEU (Case C-657/21 European Parliament v European Commission [2022] C 368/20, Order of the
President of the Court), as the Commission reacted a month later by sending a request for information addressed
to Hungary, beginning the implementation of Regulation 2020/2092 (COM(2022) 485 final). No similar case has
been reported concerning the other two conditionality mechanisms.

51 Articles 6(1), 6(6), 6(9), 6(10) of Regulation 2020/2092; Articles 10, 19, 20 of Regulation 2021/241.
52 For a more systemic analysis on the Commission’s failure to act, see e.g. R Daniel Kelemen and Tommaso

Pavone, “Where Have the Guardians Gone? Law Enforcement and the Politics of Supranational Forbearance in the
European Union” (2023) 75/4 World Politics 779–825 and Kim Lane Scheppele, “The Treaties without a Guardian:
The European Commission and the Rule of Law” (2023) 29 Columbia Journal of European Law 93–183.
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more heterogeneous: all EU institutions as well as MS are involved in the implementation
of at least one of them. Next to preliminary references, once infringement proceedings and
actions for annulment are past the stage of being “slowed down” by the Commission, the
CJEU’s deliberation takes place with the usual level of operability of judicial remedies.
Then comes a contrast: both preventing and sanctioning arms of Article 7 TEU comprise
four stages and involve up to three or four institutions. This requires greater cooperation
and a more uniform interinstitutional consensus,53 especially if all eight stages of the
procedure are to be completed, not to mention that a considerable proportion of MS must
also be in favour of the process.54 On the plus side, the European Council’s involvement in
the sanctioning arm of Article 7 TEU is of symbolic political significance.55 However, when
the Article 7 TEU procedure moves from the prevention phase to the sanction phase, the
EP loses its right of initiative to be left only with a power of approval; this anticipates
comments on the EU’s democratic deficit. It is not surprising that a high level of protection
of constitutional values involves the largest number of institutions in rule of law
mechanisms’ implementation. Nonetheless, high complexity in a decision-making process
is undoubtedly another hindering factor to mechanisms’ operability.

Four: the European Parliament is virtually invisible in ROL mechanisms’ implementa-
tion. Even so, the EP still provides its own analyses on ROL issues in MS and invites other
institutions to act.56 The choice to leave parliamentary debate out of ROL mechanisms’
implementation could be justified by the need of executive solutions in crisis management,
but not without inflating the EU’s democratic deficit.57 Indeed, the quintessential
institution of representative democracy58 expressing the will of its citizens is only
marginally called upon when a fundamental value of the EU is at stake. This does send a
message.

To recap, ROL mechanisms’ operability is found to be reduced by issues 2 and 3: the low
proactivity of the omnipresent Commission, on the one hand, and the number of
institutions involved in a highly complex decision-making process, on the other hand. As
for issues 1 and 4, data problems and democratic deficit raise questions that relate more to
the mechanisms’ legitimacy, but do not seem to affect their operability.

The last step is to assess the performance of each ROL mechanism considering
advantages and disadvantages deducted from the issues explored above. These factors
make the achievement of the mechanisms’ predefined goals certain (“proven”), likely
(“fair”), possible (“moderate”) or unlikely (“doubtful”). Table 3 awards these performance
labels.59

53 As well as a political will to implement a mechanism which, again, does not seem very strong inside either
the European Council or the Council.

54 The majorities required for deliberation vary between the two arms: for the determination and
recommendation provided for in Article 7(1) TEU, the Council acts by a majority of 4/5 of its members (minimum
21/27 Member States), whereas Article 7(2) TEU requires unanimity within the European Council and only a
qualified majority within the Council (minimum 15/27 Member States).

55 See also Art 15(1), (2) and (4) TEU.
56 See e.g. European Parliament Resolution of 8 July 2021 on breaches of EU law and of the rights of LGBTIQ

citizens in Hungary as a result of the legal changes adopted by the Hungarian Parliament (2021/2780(RSP));
European Parliament Resolution of 15 September 2022 on the proposal for a Council decision determining,
pursuant to Art 7(1) of the Treaty on European Union, the existence of a clear risk of a serious breach by Hungary
of the values on which the Union is founded (2018/0902R(NLE)); European Parliament Resolution of 10 March 2022
on the rule of law and the consequences of the ECJ ruling (2022/2535(RSP)).

57 See e.g. Jean Paul Jacqué, Droit institutionnel de l’Union européenne (9th edition, Dalloz 2018) 133-146; Paul Craig,
“Integration, democracy and legitimacy” in Paul Craig and Gráinne de Búrca (eds), The Evolution of EU Law (3rd

edition, Oxford 2021) 31–45.
58 Art 10 TEU.
59 European Commission (COM); Council (CO); European Council (EUCO); Court of Justice (CJEU); Member States

or national courts (MS); European Parliament (EP).
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In its current form, the Council’s annual rule of law dialogue is characterised by a
“doubtful” performance due to the poorly developed procedural rules and the unlikeliness
of MS’ cooperation. The same label is awarded to Article 7 TEU procedures: despite a
symbolic and (theoretically) powerful nature, the number of institutions involved and
internal modi operandi lacking effective political will considerably slow down the
implementation process.60

The remaining three evaluation mechanisms are placed in the “moderate” performance
category because of the Commission’s margin of discretion and data problems. Particularly
when facing a profile like Hungary’s, it is quite unfortunate that assessment methodologies
allow for ROL breaches to be detected in specific areas but do not necessarily provide a
systemic view,61 or that the Rule of Law Framework, aimed precisely at systemic violations,
has not been applied to Hungary. The same label is assigned to the infringement
procedure, whose advantages and disadvantages are of greater amplitude, but where the
benefits of a judicial remedy are outweighed, again, by the Commission’s relative inaction,
as well as by the fact that Hungary might simply ignore the CJEU’s judgments.62

The advantages of a judicial remedy make action of annulment and preliminary
reference the only mechanisms to obtain the “proven” performance label. However, this
remains limited to actions brought before and declared admissible by the Court, leaving a
number of sets of circumstances unable to produce even a merely indirect contribution to
ROL’s protection.

Given that their implementation has not yet been completed, conditionality
mechanisms’ performance is “fair” in the sense that the EU has adopted measures that

Table 3. Performance of rule of law mechanisms

60 Art 7 TEU proceedings against Hungary have not progressed since 2018. For more detail, see Dimitry
Kochenov, “Art 7: A Commentary on a Much Talked-About ‘Dead’ Provision” in Armin von Bogdandy et al (eds),
Defending Checks and Balances in EU Member States (Springer 2021) 128–54.

61 Mostly because they are organised around indicators. For an early critique, see Petra Bárd, “A Bizottság 2020.
évi jogállamisági jelentésének értékelése” 3–4 <https://www.ekint.org/alkotmanyossag/2021-05-06/bard-petra-
a-bizottsag-2020-evi-jogallamisagi-jelentesenek-ertekelese> accessed 1 February 2024.

62 Beáta Bakó, “Hungary’s Latest Experiences with Article 2 TEU: The Need for ‘Informed’ EU Sanctions” in
Armin von Bogdandy et al (eds), Defending Checks and Balances in EU Member States (Springer 2021) 53–57.
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suspend or withhold funding until Hungary implements the reforms that are necessary for
the payments to be released.63 Along these lines, the Commission, and later the Council,
decided to release some of the retained funds considering that Hungary had performed
sufficiently on some accounts.64 As for the short-term follow-up of this end of 2023
decision, the Hungarian Prime Minister did not veto the aid to Ukraine for the first time in
early February,65 so the customary tug of war66 might continue with a slightly bit more
cooperation from Hungary’s part. However, given some features of the Hungarian legal
system such as governance in multiple states of exception and decreased separation of
powers,67 it is not inconceivable for implemented reforms to be revoked or overridden
soon after the funds’ collection. Should this hypothesis materialise, the performance label
would of course have to be revised.

These considerations become even more eloquent when cross-analysing predefined
goals and performance labels in Table 4.

Predefined goals are ranked according to the intensity of their potential impact directly
on the MS concerned. At one extremity, conceptual development of the ROL undoubtedly
benefits the evolution of EU law as theorised, but it has the least direct impact on MS’
attitude in practice, as legal actions concern either the validity of acts or the interpretation
of concepts. At the other extremity, suspension of a MS’s voting rights in the Council and
its other rights while all other Treaty obligations continue to be binding on the same MS,

Table 4. Intersection of predefined goals and performance labels

63 Council Implementing Decision (EU) 2022/2506 of 15 December 2022 on measures for the protection of the
Union budget against breaches of the principles of the rule of law in Hungary [2022] OJ L 325/94. See also Council
Recommendation of 12 July 2022 on the 2022 National Reform Programme of Hungary and delivering a Council
opinion on the 2022 Convergence Programme of Hungary [2022] OJ C 334/136.

64 Commission, “Proposal for a Council Implementing Decision amending Implementing Decision (EU) (ST
15447/22 INIT; ST 15447/22 ADD 1) of 15 December 2022 on the approval of the assessment of the recovery and
resilience plan for Hungary” COM(2023) 748 final; Council Implementing Decision of 5 December 2023 amending
the Implementing Decision of 15 December 2022 on the approval of the assessment of the recovery and resilience
plan for Hungary (15964/23).

65 Barbara Moens et al, “How Giorgia Meloni and French hospitality got Orbán to OK Ukraine aid” (Politico, 1
February 2024) <https://www.politico.eu/article/how-eu-leaders-pushed-hungary-orban-ukraine-aid-support-
meloni-italy/> accessed 1 February 2024; Nicolas Camut et al, “The EU’s Viktor Orbán problem: 9 times Hungarian
leader has been a thorn in Brussels’ side” (Politico, 31 January 2024)<https://www.politico.eu/article/viktor-orba
n-special-nine-thorns-in-brussels-relationship-with-budapest/> accessed 1 February 2024.

66 On the difficulties associated with the application of Regulation 2020/2092 and the risks to the EU’s financial
interests still to be prevented, see European Court of Auditors, “The rule of law in the EU. An improved framework
to protect the EU’s financial interests, but risks remain,” Special report (2024) 71 p.

67 See Anita Kovacs, “L’impasse normative de l’Union européenne face aux violations systémiques de l’État de
droit par la Hongrie” (2023) 2 Revue de la Faculté de droit de l’Université de Liège 314–31.
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followed directly by interim and financial measures that can be imposed in the context of
(accelerated) infringement procedures, certainly have the potential to hurt a lot. In
between, the intensity of the impact on MS varies from discussions with almost no
consequences, through non-binding suggestions, to conclusions with consequences.

Overall, in light of the performance labels associated with the predefined goals, ROL
mechanisms are only moderately efficient. Therefore, it must be concluded the EU’s ROL-
related crisis management presents limited efficiency itself.

IV. Concluding remarks: The day can still be saved

In theory, the EU has two ways of dealing with undesirable events in the context of the rule
of law crisis. Events that have not yet occurred do not really appear on the radar; the
answer to the question of whether risk prevention policy is efficient is negative. Events
that have already occurred do appear on the radar of the rule of law mechanisms; again,
the verdict is no better than moderate efficiency. Since most undesirable events have
already happened, developing a risk prevention policy at this point would probably be of
theoretical interest only. That leaves either the adoption of new (kinds of) mechanisms, in
a radical case accompanied by an abandonment of “old” ones – subject to subsequent
reflection –, or the improvement the efficiency of the EU’s current crisis management
policy.

If the aim is to keep even those with doubtful performance, upgrading the existing rule
of law mechanisms could begin with a reflection on the Council’s annual rule of law
dialogue. The choice to discuss rule of law-related issues in the Council’s General Affairs
configuration could be interpreted as conferring a certain degree of importance to the
matter.68 However, to avoid giving the impression of a solely cosmetic solution by
attributing an increasingly pressing issue to a catch-all configuration, the Council could
also establish a monitoring agenda with precise indications as to how often and to what
extent rule of law issues would be discussed, create an additional configuration or imagine
a special mandate dedicated to this purpose. As for the other poorly performing
mechanism, a reform of Article 7 TEU was initiated by a proposal of the European
Parliament aiming to lower the required majorities, to establish a procedural agenda, to
include the suspension of the right of the MS concerned to hold the Presidency of the
Council, and to involve the CJEU as an arbitrary. Even though the first three amendments
would be more than welcome, the choice to make the European Council exit and the Court
of Justice enter the procedure leaves the same number of intervening institutions and only
slightly reduces the procedure’s institutional complexity. That is, if the proposal ever
makes it through Article 48 TEU’s ordinary revision procedure. At this point, it would also
be worth considering whether to completely remodel Article 7 TEU or to set it aside
altogether.

Turning to the Commission’s mechanisms assessing the state of the ROL in MS, it is not
even methodological concerns that are the most embarrassing, but the absence of a legal
basis: the EU Justice Scoreboard, the Rule of Law Review Cycle and the Rule of Law
Framework are all based on non-binding Commission communications. If amending the
Treaties were to prove unrealistic, the flexibility clause could come into play.69 Indeed, the
rule of law is an area subject to harmonisation (see conditionality mechanisms) and,
despite Article 7 TEU’s theoretical potential to achieve the objective of promoting EU

68 Art 2(2) of Council Decision 2009/937/EU of 1 December 2009 adopting the Council’s Rules of Procedure
[2009] OJ L 325/35.

69 Art 352 TFEU allows the EU’s competences to be adjusted to its objectives if the following conditions are met:
one of the Art 3 TEU objectives is concerned; the Treaties have not provided the necessary powers in a specific
provision; necessity; and harmonisation cannot be excluded.
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values, an argument could be put forward to the effect that the already existing provision
provides for a power of action solely to punish, not to assess the rule of law. If such “sub-
objectives” could not be distinguished under the conditions to activate Article 352 TFEU,
the high degree of inoperability of Article 7 TEU and its doubtful performance could justify
the use of the flexibility clause. If the CJEU were to approve this creative project similarly
to selling arrangements,70 as of today, the Council would still have to act unanimously, in
agreement of MS that have no desire to be subject to rule of law assessment; to change this
is also a part of the recent EP proposal.71 Alternatively, evaluation mechanisms could be
linked to conditionality mechanisms, whether in the general regime of conditionality itself
or in a related regulation, which would probably cause a loss on non-financial fronts, but
still solve the problem. As it is, legality is as much a problem as the EU’s democratic deficit.
Therefore, the two could be connected in the EP also being involved in assessments and
taking some of the burden off the Commission; not only because the EP is so keen on
hearing its own voice, but because a small democratic headwind might be healthy to
counterbalance the Commission’s executive omnipresence.

One way of encouraging the Commission to act through infringement procedures would
be to bring action for failure to act pursuant to Article 265 TFEU, as the EP did to speed up
the implementation of Regulation 2020/2092.72 Another way would be to split the
Commission’s approach in two by drawing a clear distinction between “general” failures to
fulfil obligations under the Treaties and those relating to Article 2 TEU values73: for the
former, the Commission could maintain its selective attitude (or discretion) in order to
preserve its reputation for strictness, whereas for the latter, a less cautious or even
“automatised” referral to the CJEU could be imagined. To avoid Member States ignoring
measures and judgments of the Court, the number and severity of pending and terminated
infringement procedures could, again, be linked to conditionality mechanisms and
modulate the release of funds by a simple amendment of relevant regulations.

It is time to abandon the separation of rule of law mechanisms based on their different
approaches. Instead, links such as those mentioned above would allow to move beyond
disorganised crisis management and towards a combined, strategical and systemic use of
rule of law mechanisms.

Competing interests. The author has no conflicts of interest to declare.

70 An entirely case-law-based category of exception to restrictions under Arts 34 and 35 TFEU, introduced in
Joined Cases C-267/91 and C-268/91 Criminal proceedings against Bernard Keck and Daniel Mithouard [1993] EU:
C:1993:905.

71 European Parliament Resolution of 22 November 2023 on proposals of the European Parliament for the
amendment of the Treaties (2022/2051(INL)) amendment 238.

72 See Case C-657/21.
73 See e.g. Dániel Hegedűs, ‘Az uniós értékek védelmének politikai-intézményi háttere. Avagy miért nem volt

képes az Európai Unió érdemben fellépni a demokratikus normák leépülésével szemben Magyarországon’ (2020)
2–3 Fundamentum 15.
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