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I Background and Mandate 

1. The North Atlantic Treaty Organization (NATO) conducted a bombing campaign 
against the Federal Republic of Yugoslavia (FRY) from 24 March 1999 to 9 June 
1999. During and since that period, the Prosecutor has received numerous requests 
that she investigate allegations that senior political and military figures from NATO 



countries committed serious violations of international humanitarian law during the 
campaign, and that she prepares indictments pursuant to Article 18(1) & (4) of the 
Statute.  

2. Criticism of the NATO bombing campaign has included allegations of varying 
weight: a) that, as the resort to force was illegal, all NATO actions were illegal, and b) 
that the NATO forces deliberately attacked civilian infrastructure targets (and that 
such attacks were unlawful), deliberately or recklessly attacked the civilian 
population, and deliberately or recklessly caused excessive civilian casualties in 
disregard of the rule of proportionality by trying to fight a "zero casualty" war for 
their own side. Allegations concerning the "zero casualty" war involve suggestions 
that, for example, NATO aircraft operated at heights which enabled them to avoid 
attack by Yugoslav defences and, consequently, made it impossible for them to 
properly distinguish between military or civilian objects on the ground. Certain 
allegations went so far as to accuse NATO of crimes against humanity and genocide.  
 

3. Article 18 of the Tribunal’s Statute provides:  

"The Prosecutor shall initiate investigations ex officio or on the basis of information 
obtained from any source, particularly from Governments, United Nations organs, 
intergovernmental and non-governmental organizations. The Prosecutor shall assess 
the information received or obtained and decide whether there is sufficient basis to 
proceed". 

On 14 May 99 the then Prosecutor established a committee to assess the allegations 
and material accompanying them, and advise the Prosecutor and Deputy Prosecutor 
whether or not there is a sufficient basis to proceed with an investigation into some or 
all the allegations or into other incidents related to the NATO bombing.  

4. In the course of its work, the committee has not addressed in detail the issue of the 
fundamental legality of the use of force by NATO members against the FRY as, if 
such activity was unlawful, it could constitute a crime against peace and the ICTY has 
no jurisdiction over this offence. (See, however, paras 30 – 34 below). It is noted that 
the legitimacy of the recourse to force by NATO is a subject before the International 
Court of Justice in a case brought by the FRY against various NATO countries.  

II Review Criteria 

5. In the course of its review, the committee has applied the same criteria to NATO 
activities that the Office of the Prosecutor (OTP) has applied to the activities of other 
actors in the territory of the former Yugoslavia. The committee paid particular heed to 
the following questions:  

a. Are the prohibitions alleged sufficiently well-established as violations of 
international humanitarian law to form the basis of a prosecution, and does the 
application of the law to the particular facts reasonably suggest that a violation 
of these prohibitions may have occurred? and  



b. upon the reasoned evaluation of the information by the committee, is the 
information credible and does it tend to show that crimes within the 
jurisdiction of the Tribunal may have been committed by individuals during 
the NATO bombing campaign ?  

…. 

 

13. It has not been possible for the committee to look at the NATO bombing campaign on a 
bomb by bomb basis and that was not its task. The committee has, however, reviewed public 
information concerning several incidents, including all the more well known incidents, with 
considerable care. It has also endeavored to examine, and has posed questions to NATO, 
concerning all other incidents in which it appears three or more civilians were killed.  

… 

Legal Issues Related to Target Selection  

a. Overview of Applicable Law  

28. In brief, in combat military commanders are required: a) to direct their operations against 
military objectives, and b) when directing their operations against military objectives, to 
ensure that the losses to the civilian population and the damage to civilian property are not 
disproportionate to the concrete and direct military advantage anticipated. Attacks which are 
not directed against military objectives (particularly attacks directed against the civilian 
population) and attacks which cause disproportionate civilian casualties or civilian property 
damage may constitute the actus reus for the offence of unlawful attack under Article 3 of the 
ICTY Statute. The mens rea for the offence is intention or recklessness, not simple 
negligence. In determining whether or not the mens rea requirement has been met, it should 
be borne in mind that commanders deciding on an attack have duties: 

a) to do everything practicable to verify that the objectives to be attacked are military 
objectives, 

b) to take all practicable precautions in the choice of methods and means of warfare with a 
view to avoiding or, in any event to minimizing incidental civilian casualties or civilian 
property damage, and 

c)to refrain from launching attacks which may be expected to cause disproportionate civilian 
casualties or civilian property damage. 

… 

d) The Principle of Proportionality 



48. The main problem with the principle of proportionality is not whether or not it exists but 
what it means and how it is to be applied. It is relatively simple to state that there must be an 
acceptable relation between the legitimate destructive effect and undesirable collateral 
effects. For example, bombing a refugee camp is obviously prohibited if its only military 
significance is that people in the camp are knitting socks for soldiers. Conversely, an air 
strike on an ammunition dump should not be prohibited merely because a farmer is plowing a 
field in the area. Unfortunately, most applications of the principle of proportionality are not 
quite so clear cut. It is much easier to formulate the principle of proportionality in general 
terms than it is to apply it to a particular set of circumstances because the comparison is often 
between unlike quantities and values. One cannot easily assess the value of innocent human 
lives as opposed to capturing a particular military objective. 

49. The questions which remain unresolved once one decides to apply the principle of 
proportionality include the following: 

a) What are the relative values to be assigned to the military advantage gained and the injury 
to non-combatants and or the damage to civilian objects? 

b) What do you include or exclude in totaling your sums? 

c) What is the standard of measurement in time or space? and 

d) To what extent is a military commander obligated to expose his own forces to danger in 
order to limit civilian casualties or damage to civilian objects? 

50. The answers to these questions are not simple. It may be necessary to resolve them on a 
case by case basis, and the answers may differ depending on the background and values of 
the decision maker. It is unlikely that a human rights lawyer and an experienced combat 
commander would assign the same relative values to military advantage and to injury to 
noncombatants. Further, it is unlikely that military commanders with different doctrinal 
backgrounds and differing degrees of combat experience or national military histories would 
always agree in close cases. It is suggested that the determination of relative values must be 
that of the "reasonable military commander". Although there will be room for argument in 
close cases, there will be many cases where reasonable military commanders will agree that 
the injury to noncombatants or the damage to civilian objects was clearly disproportionate to 
the military advantage gained. 

51. Much of the material submitted to the OTP consisted of reports that civilians had been 
killed, often inviting the conclusion to be drawn that crimes had therefore been committed. 
Collateral casualties to civilians and collateral damage to civilian objects can occur for a 
variety of reasons. Despite an obligation to avoid locating military objectives within or near 
densely populated areas, to remove civilians from the vicinity of military objectives, and to 
protect their civilians from the dangers of military operations, very little prevention may be 
feasible in many cases. Today’s technological society has given rise to many dual use 
facilities and resources. City planners rarely pay heed to the possibility of future warfare. 
Military objectives are often located in densely populated areas and fighting occasionally 



occurs in such areas. Civilians present within or near military objectives must, however, be 
taken into account in the proportionality equation even if a party to the conflict has failed to 
exercise its obligation to remove them. 

… 

VI General Assesment of the Bombing Campaign 

54. During the bombing campaign, NATO aircraft flew 38,400 sorties, including 10,484 
strike sorties. During these sorties, 23, 614 air munitions were released (figures from NATO). 
As indicated in the preceding paragraph, it appears that approximately 500 civilians were 
killed during the campaign. These figures do not indicate that NATO may have conducted a 
campaign aimed at causing substantial civilian casualties either directly or incidentally.  

… 

56. The committee agrees there is nothing inherently unlawful about flying above the height 
which can be reached by enemy air defences. However, NATO air commanders have a duty 
to take practicable measures to distinguish military objectives from civilians or civilian 
objectives. The 15,000 feet minimum altitude adopted for part of the campaign may have 
meant the target could not be verified with the naked eye. However, it appears that with the 
use of modern technology, the obligation to distinguish was effectively carried out in the vast 
majority of cases during the bombing campaign. 

Specific Incidents  

57. In the course of its review, the committee did not come across any incident which, in its 
opinion, required investigation by the OTP. The five specific incidents discussed below are 
those which, in the opinion of the committee, were the most problematic. The facts cited in 
the discussion of each specific incident are those indicated in the information within the 
possession of the OTP at the time of its review.  

i. The Attack on a Civilian Passenger Train at the Grdelica Gorge on 12/4/99  

58. On 12 April 1999, a NATO aircraft launched two laser guided bombs at the Leskovac 
railway bridge over the Grdelica gorge and Juzna Morava river, in eastern Serbia. A 5-
carriage passenger train, travelling from Belgrade to Ristovac on the Macedonian border, was 
crossing the bridge at the time, and was struck by both missiles. The various reports made of 
this incident concur that the incident occurred at about 11.40 a.m. At least ten people were 
killed in this incident and at least 15 individuals were injured. The designated target was the 
railway bridge, which was claimed to be part of a re-supply route being used for Serb forces 
in Kosovo. After launching the first bomb, the person controlling the weapon, at the last 
instant before impact, sighted movement on the bridge. The controller was unable to dump 
the bomb at that stage and it hit the train, the impact of the bomb cutting the second of the 
passenger coaches in half. Realising the bridge was still intact, the controller picked a second 
aim point on the bridge at the opposite end from where the train had come and launched the 



second bomb. In the meantime the train had slid forward as a result of the original impact and 
parts of the train were also hit by the second bomb.  

59. It does not appear that the train was targeted deliberately. US Deputy Defense Secretary 
John Hamre stated that "one of our electro-optically guided bombs homed in on a railroad 
bridge just when a passenger train raced to the aim point. We never wanted to destroy that 
train or kill its occupants. We did want to destroy the bridge and we regret this accident." The 
substantive part of the explanation, both for the failure to detect the approach of the passenger 
train and for firing a second missile once it had been hit by the first, was given by General 
Wesley Clark, NATO’s Supreme Allied Commander for Europe and is here reprinted in full: 

"[T]his was a case where a pilot was assigned to strike a railroad bridge that is part of the 
integrated communications supply network in Serbia. He launched his missile from his 
aircraft that was many miles away, he was not able to put his eyes on the bridge, it was a 
remotely directed attack. And as he stared intently at the desired target point on the bridge, 
and I talked to the team at Aviano who was directly engaged in this operation, as the pilot 
stared intently at the desired aim point on the bridge and worked it, and worked it and worked 
it, and all of a sudden at the very last instant with less than a second to go he caught a flash of 
movement that came into the screen and it was the train coming in. 

Unfortunately he couldn’t dump the bomb at that point, it was locked, it was going into the 
target and it was an unfortunate incident which he, and the crew, and all of us very much 
regret. We certainly don’t want to do collateral damage. 

The mission was to take out the bridge. He realised when it had happened that he had not hit 
the bridge, but what he had hit was the train. He had another aim point on the bridge, it was a 
relatively long bridge and he believed he still had to accomplish his mission, the pilot circled 
back around. He put his aim point on the other end of the bridge from where the train had 
come, by the time the bomb got close to the bridge it was covered with smoke and clouds and 
at the last minute again in an uncanny accident, the train had slid forward from the original 
impact and parts of the train had moved across the bridge, and so that by striking the other 
end of the bridge he actually caused additional damage to the train." (Press Conference, 
NATO HQ, Brussels, 13 April). 

General Clark then showed the cockpit video of the plane which fired on the bridge: 

"The pilot in the aircraft is looking at about a 5-inch screen, he is seeing about this much and 
in here you can see this is the railroad bridge which is a much better view than he actually 
had, you can see the tracks running this way. 

Look very intently at the aim point, concentrate right there and you can see how, if you were 
focused right on your job as a pilot, suddenly that train appeared. It was really unfortunate. 

Here, he came back around to try to strike a different point on the bridge because he was 
trying to do a job to take the bridge down. Look at this aim point – you can see smoke and 



other obscuration there – he couldn’t tell what this was exactly. 

Focus intently right at the centre of the cross. He is bringing these two crosses together and 
suddenly he recognises at the very last instant that the train that was struck here has moved on 
across the bridge and so the engine apparently was struck by the second bomb." (Press 
Conference, NATO HQ, Brussels, 13 April). 

60. Some doubt has since been cast on this version of events by a comprehensive technical 
report submitted by a German national, Mr Ekkehard Wenz, which queries the actual speed at 
which the events took place in relation to that suggested by the video footage of the incident 
released by NATO. The effect of this report is to suggest that the reaction time available to 
the person controlling the bombs was in fact considerably greater than that alleged by NATO. 
Mr. Wenz also suggests the aircraft involved was an F15E Strike Eagle with a crew of two 
and with the weapons being controlled by a Weapons Systems Officer (WSO) not the pilot.  

61. The committee has reviewed both the material provided by NATO and the report of Mr. 
Wenz with considerable care. It is the opinion of the committee that it is irrelevant whether 
the person controlling the bomb was the pilot or the WSO. Either person would have been 
travelling in a high speed aircraft and likely performing several tasks simultaneously, 
including endeavouring to keep the aircraft in the air and safe from surrounding threats in a 
combat environment. If the committee accepts Mr. Wenz’s estimate of the reaction time 
available, the person controlling the bombs still had a very short period of time, less than 7 or 
8 seconds in all probability, to react. Although Mr Wenz is of the view that the WSO 
intentionally targeted the train, the committee’s review of the frames used in the report 
indicates another interpretation is equally available. The cross hairs remain fixed on the 
bridge throughout, and it is clear from this footage that the train can be seen moving toward 
the bridge only as the bomb is in flight: it is only in the course of the bomb’s trajectory that 
the image of the train becomes visible. At a point where the bomb is within a few seconds of 
impact, a very slight change to the bomb aiming point can be observed, in that it drops a 
couple of feet. This sequence regarding the bomb sights indicates that it is unlikely that the 
WSO was targeting the train, but instead suggests that the target was a point on the span of 
the bridge before the train appeared.  

62. It is the opinion of the committee that the bridge was a legitimate military objective. The 
passenger train was not deliberately targeted. The person controlling the bombs, pilot or 
WSO, targeted the bridge and, over a very short period of time, failed to recognize the arrival 
of the train while the first bomb was in flight. The train was on the bridge when the bridge 
was targeted a second time and the bridge length has been estimated at 50 meters (Wenz 
study para 6 g above at p.25). It is the opinion of the committee that the information in 
relation to the attack with the first bomb does not provide a sufficient basis to initiate an 
investigation. The committee has divided views concerning the attack with the second bomb 
in relation to whether there was an element of recklessness in the conduct of the pilot or 
WSO. Despite this, the committee is in agreement that, based on the criteria for initiating an 
investigation (see para. 5 above), this incident should not be investigated. In relation to 
whether there is information warranting consideration of command responsibility, the 
committee is of the view that there is no information from which to conclude that an 



investigation is necessary into the criminal responsibility of persons higher in the chain of 
command. Based on the information available to it, it is the opinion of the committee that the 
attack on the train at Grdelica Gorge should not be investigated by the OTP. 

… 

 

V Recommendations 

90. The committee has conducted its review relying essentially upon public documents, 
including statements made by NATO and NATO countries at press conferences and public 
documents produced by the FRY. It has tended to assume that the NATO and NATO 
countries’ press statements are generally reliable and that explanations have been honestly 
given. The committee must note, however, that when the OTP requested NATO to answer 
specific questions about specific incidents, the NATO reply was couched in general terms 
and failed to address the specific incidents. The committee has not spoken to those involved 
in directing or carrying out the bombing campaign. The committee has also assigned 
substantial weight to the factual assertions made by Human Rights Watch as its investigators 
did spend a limited amount of time on the ground in the FRY. Further, the committee has 
noted that Human Rights Watch found the two volume compilation of the FRY Ministry of 
Foreign Affairs entitled NATO Crimes in Yugoslavia generally reliable and the committee has 
tended to rely on the casualty figures for specific incidents in this compilation. If one accepts 
the figures in this compilation of approximately 495 civilians killed and 820 civilians 
wounded in documented instances, there is simply no evidence of the necessary crime base 
for charges of genocide or crimes against humanity. Further, in the particular incidents 
reviewed by the committee with particular care (see paras. 9, and 48-76) the committee has 
not assessed any particular incidents as justifying the commencement of an investigation by 
the OTP. NATO has admitted that mistakes did occur during the bombing campaign; errors 
of judgment may also have occurred. Selection of certain objectives for attack may be subject 
to legal debate. On the basis of the information reviewed, however, the committee is of the 
opinion that neither an in-depth investigation related to the bombing campaign as a whole nor 
investigations related to specific incidents are justified. In all cases, either the law is not 
sufficiently clear or investigations are unlikely to result in the acquisition of sufficient 
evidence to substantiate charges against high level accused or against lower accused for 
particularly heinous offences. 

91. On the basis of information available, the committee recommends that no investigation be 
commenced by the OTP in relation to the NATO bombing campaign or incidents occurring 
during the campaign.  

 
 


