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  Abstract
  International humanitarian law (IHL) does not provide a precise definition of the notion of occupation, nor does it propose clear-cut standards for determining when an occupation starts and when its ends. This article analyses in detail the notion of occupation under IHL and its constitutive elements, and sets out a legal test for identifying when a situation qualifies as an occupation for the purposes of IHL. It concludes by suggesting an adjustment of the legal test to the specific characteristics of occupation by proxy and occupation by multinational forces.
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 77 It is important to note that the first part of this test refers to the notion of ‘overall control’ over a group of individuals, which is used with the view to assessing whether the actions of such a group can be attributed to a foreign state. Should this be the case, the second part of the test addresses the question as to whether this group has ‘effective control’ over the concerned territory for the purposes of classifying the situation as an occupation for the purposes of IHL. Therefore, the first part of the test (i.e. ‘overall control over de facto local authorities’) relates to the concept of imputability under public international law, whereas the second part of the test (‘effective control of a foreign territory’) corresponds to the notion of effective control under IHL, which is at the core of the notion of occupation. Therefore, the two distinct parts of the test must be cumulatively satisfied in order to determine the existence of an indirect effective control exerted by one state over the territory of another.
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 78 ICTY, Tadić case, 7 May 1997, above note 22, para. 584. In March 2000, the ICTY confirmed this interpretation in the Blaškić case. On that occasion it stated: ‘In these enclaves, Croatia played the role of occupying Power through the overall control it exercised over the HVO [a local militia, the “Croatian Defence Council”], the support it lent it and the close ties it maintained with it. Thus, by using the same reasoning which applies to establish the international nature of the conflict, the overall control exercised by Croatia over the HVO means that at the time of its destruction, the property of the Bosnian Muslims was under the control of Croatia and was in occupied territory’ (ICTY, Prosecutor v. Tihomir Blaškić, Trial Chamber, 3 March 2000, Case No. IT 95-14-T, para. 149). However, in the Naletilić case (2000), the Trial Chamber challenged the position adopted by the ICTY in the Blaškić case: ‘The Chamber notes that the jurisprudence of the Tribunal relating to the legal test applicable is inconsistent. In this context, the Chamber respectfully disagrees with the finding in the Blaškić Trial Judgement argued by the Prosecution. The overall control test, submitted in the Blaškić Trial Judgement, is not applicable to the determination of the existence of an occupation. The Chamber is of the view that there is an essential distinction between the determination of a state of occupation and that of the existence of an international armed conflict. The application of the overall control test is applicable to the latter. A further degree of control is required to establish occupation’ (ICTY, Naletilić case, above note 4, para. 214). However, this latter piece of jurisprudence can be challenged, since the Trial Chamber confuses overall control over a territory with overall control over an entity that itself has effective control over the territory concerned.
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 79 ICJ, DRC v. Uganda, above note 3, para. 177: ‘The Court observes that the DRC makes reference to “indirect administration” through various Congolese rebel factions and to the supervision by Ugandan officers over local elections in the territories under UPDF control. However, the DRC does not provide any specific evidence to show that authority was exercised by Ugandan armed forces in any areas other than in Ituri district. The Court further notes that, although Uganda recognized that as of 1 September 1998 it exercised “administrative control” at Kisangani Airport, there is no evidence in the case file which could allow the Court to characterize the presence of Ugandan troops stationed at Kisangani Airport as occupation in the sense of Article 42 of the Hague Regulations of 1907. Neither can the Court uphold the DRC's contention that Uganda was an occupying Power in areas outside Ituri controlled and administered by Congolese rebel movements. As the Court has already indicated, the evidence does not support the view that these groups were “under the control” of Uganda’.
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 80 In their recent book, Robert Kolb and Sylvain Vité do not seem to adhere fully to the theory of indirect effective control, as they emphasize the necessity of the presence of foreign boots on the ground. They only concede that ‘dans le cas d'un exercice d'autorité indirect, par contrôle global ou effectif d'une faction interposée, il n'est pas exclu que certains devoirs issus du droit de l'occupation puissent ponctuellement s'appliquer, du moins indirectement’ (R. Kolb and S. Vité, above note 21, pp. 180–181).
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 81 See International Law Commission, Articles on Responsibilities of States for Internationally Wrongful Acts, with Commentaries (2001), Article 8, Yearbook of the International Law Commission, 2001, Vol. II, Part Two. The word ‘agent’ should be interpreted broadly, as any person through whom the foreign state acts. See ICJ, Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 11 April 1949, ICJ Reports, 1949, p. 1977.
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 82 The notion of multinational occupation should not be confused with occupation conducted by an international organization such as the UN. It is submitted here that such an international organization can also qualify as an occupying power for the purposes of IHL. On this issue, see T. Ferraro, above note 71, pp. 133–156.
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 84 A complementary approach based on the law of state responsibility may also be used. The International Law Commission's Draft Articles on the Responsibility of States for Internationally Wrongful Acts could be a useful tool in this regard, for distinguishing members of a coalition involved in an occupation from those who should not be classified as Occupying Powers. According to this view, if the actions of a member state's armed forces could be attributed exclusively to the organization running the coalition per se or to other states participating in the coalition, that state should not be classified as an Occupying Power, since it has relinquished the effective or overall control over the troops it has put at the coalition's disposal.
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 85 Dörmann, Knut and Colassis, Laurent, ‘IHL in the Iraq conflict’, in German Yearbook of International Law, Vol. 47, 2004, pp. 302 ffGoogle Scholar.
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 86 Roberts, Adam, ‘The end of occupation in Iraq’, in International and Comparative Law Quarterly, Vol. 54, June 2005, p. 33Google Scholar. See also Lijnzaad, Liesbeth, ‘How not to be an Occupying Power: some reflections on UN Security Council Resolution 1483 and the contemporary law of occupation’, in Lijnzaad, Liesbeth, van Sambeek, Johanna, and Tahzib-Lie, Bahia (eds), Making the Voice of Humanity Heard, Martinus Nijhoff, Leiden, 2004, p. 298Google Scholar : ‘carrying out tasks under command or instruction of an Occupying Power tends to confer Occupying Power status on those cooperating with them, particularly when such tasks are core to the position of an Occupying Power. This is clearly the case when tasks carried out are crucial to the way in which the Authority executes its role as an Occupying Power and carries out its administrative responsibilities. Participation may create responsibilities which may not be politically desirable. Thus, this late participation could confer the status of Occupying Power on such cooperating states, depending on the nature of their cooperation’.
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 87 This proposed presumption seems to be corroborated by UK, Manual, above note 16, section 11.3.3, which implies that all coalition members are Occupying Powers for the purposes of IHL: ‘in cases where two or more states jointly occupy territory (following a coalition military campaign, for example), it is desirable that there be an agreement between them setting out the relationship between the occupying powers’. This view is shared by Y. Dinstein, who states: ‘A number of Occupying Powers may act together as a coalition governing a single occupied territory. If they maintain unified command, as happened in Iraq in 2003–4, the Occupying Powers will bear the brunt of joint responsibility for what is happening within the area subject to their combined effective control. The coalition partners may also opt to divide the occupied territory into discrete zones of occupation with little or no overlap of authority. Should each Occupying Power administer its own zone, it will assume sole responsibility commensurate with the span of its respective effective control’. See Y. Dinstein, above note 15, pp. 48–49.
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