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Creating Criminals: Race, Stereotypes, and Collateral
Damage

The state finds many ways of making criminals out of its citizens. Sure, there are
people who commit heinous crimes that imperil the safety of others. However, as it
turns out, most of America’s incarcerated population are nonviolent offenders. They
are like Shanesha Taylor. The painful costs of motherhood became strikingly clear
during the spring and summer months of 2014, when Ms. Taylor, a single, homeless
mother, was arrested for leaving her two children in a parked car while at a job
interview for a Scottsdale, Arizona, insurance agency.1 Shanesha did not think she
had many options. She was homeless. Where and how would she find childcare? In
Arizona, one organization estimates that for one child, childcare can cost around
$6,000 per year. How could she afford it?

However, Shanesha wanted to uplift her family. She was desperate for options.
That new job would have provided more opportunities for her children. Advocates
pointed out that she had left the car fan on, windows cracked open, and that it was
seventy-one degrees outside – even though they acknowledged that leaving children
alone in cars can be dangerous. Taylor was promptly arrested after completing the
interview. A Washington Post reporter remarked that her “mugshot image was
a painfully heartbreaking one: a mother, struggling not to cry, tears running down
her cheeks.”2 The image is indelibly etched in my memory.

Shanesha Taylor’s mugshot spread across the United States, like water rolling down-
hill, becomingmorning and nightly news. What mother leaves her kids in a car? Likely
to some, the shaming she endured was deserved. Strangely, people take pleasure in such
things with the rise of websites devoted only tomugshots. Yet, Imust admit, the image of
Shanesha Taylor caused a different response in me. In her mugshot, I witnessed the
pain of a parent caught in a legal and socioeconomic quagmire, a cruel double bind.
Was she to take the children into the interview?Was she to cancel the interview because
she had no childcare? Without the interview, she was unlikely to be considered for the
job (let alone receive a job offer) and would remain unemployed. If she remained
unemployed, homelessness would also persist for Shanesha and her children.

Being caught in the criminal justice system brings about other pressures, pro-
blems, and pains for incarcerated parents (and those under court supervision),
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especially mothers who disproportionately are primary parents. Months after her
arrest Shanesha was finally granted limited visitation with her children. Arizona
prosecutors refused to drop the charges. Eventually, a judge sentenced her to
eighteen years of supervised probation. For her children, their mother will endure
this and the legal stigmas attached to it for the entirety of their childhood. For people
under supervised probation, they must always appeal to law enforcement anytime
they wish to leave the state – in all circumstances. They must regularly meet with
a probation officer, and in most states they must pay fees to the state – as a means of
reimbursing the state for the supervision they must endure. Of course, someone
unable to pay their fees could be arrested again and sent to jail.

Rather than an anomaly, Taylor’s case reflects the broader realities of single
motherhood in the United States. Childcare is expensive; in many states, payments
for one year of childcare equals or exceeds that of college tuition. Some might even
argue that Shanesha Taylor’s experiences represent the broader policing of parents
in the United States – such that evenmiddle-class white Americans have come to the
attention of child protective services simply for allowing their children to walk to
nearby parks in their neighbourhoods. In those instances, the parents are perceived
as “negligent” in the supervision of their children. As terrible as that is, the differ-
ence, however, is that middle-class white parents are far less likely to end up in the
criminal justice system, even though investigation by the state for being considered
negligent is scarring for the parents and children.

During the summer of 2014, Debra Harrell, a South Carolina forty-eight-year-old
single mother, was arrested for “abandoning” her nine-year-old daughter, whom she
allowed to play at a nearby park while she worked at McDonald’s.3 In that case, she
fitfully tried various options to manage childcare. However, childcare is expensive,
even in South Carolina. SoMs. Harrell tried allowing her daughter to spend the day
with her at the McDonald’s restaurant, providing a laptop for her daughter to use.
The laptop was stolen. After that, Harrell gave her daughter a cellphone and
permitted her to play in a popular nearby park. There were other adults at the
park, as well as other children. It was the best she thought that she could do.

However, another parent called the police. Debra Harrell was charged with
a felony and her daughter removed from their home.4 Taylor and Harrell share
the realities of poverty, motherhood, and race: both are African American. The
outcomes of their experiences are very different from cases of dads who have
accidentally left their kids locked in cars. Sometimes, those dads’ names are not
even mentioned when the cases are reported in the news. I understand the effort to
protect their privacy. One thing is clear: the state often turns to criminal punishment
when it has failed in its responsibilities in some way. In these cases, despite the rising
costs of childcare, states are incredibly slow to respond.

The cost of giving birth is only an initial economic factor – a small one – in
comparison with the cost of raising a child. A few years ago a young law professor,
who is married to a doctor, informed me that he and his wife were not sure if they
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could afford to have children. I asked why. With a straight face, he informed me that
“the cost of childcare in San Francisco,” where they live, “is simply too high.” If
a law professor and doctor believe they cannot afford the costs of childcare, who can?

The costs associated with rearing a child in the United States have risen drama-
tically in recent decades. According to the United States Department of Agriculture,
an average middle-income family spends over $233,000 to raise a child from birth to
age seventeen.5 These expenses include, but are not limited to, food, housing,
transportation, healthcare, clothing, education, and childcare. Further, the
Economic Policy Institute (EPI) reports that infant care can cost between $4,822
and $22,631 annually, depending on the state.6 Take Alabama, for example, a state
that has imposed many restrictions on reproductive rights while at the same time
inflicting cruel criminal punishments on pregnant women who seek to carry their
pregnancies to term. Whether restricting abortion access or punishing pregnant
women, that state’s power is punitively inflicted on poor women.

Despite Alabama’s pronatalist stances, the state does a poor job supporting
parents, finding solutions for the rising costs of childcare, or assisting poor and
working-class parents with childcare costs. This matters, because childcare expenses
are high in that state when reconciled against income. EPI’s research shows that
average annual cost for infant care in Alabama is $5,637, and the cost for a four-year-
old’s care is $4,871. In Alabama, infant care costs almost 70 percent of average rent!
That is astounding, especially given costs that exceed 10 percent of rent are con-
sidered unaffordable according to the United States Department of Health and
Human Services (HHS). Alabama is hardly alone. For example, the most expensive
place to raise a child in the United States is Washington, D.C. There, the annual
average cost of childcare is $22,631 per infant. In thirty-three states, the cost of
childcare exceeds that of public university tuition.7 The United States is the only
developed country that does not offer paid maternity leave as a federal mandate, and
when it comes to choosing childcare, most mothers (and families) are on their own.

As in the cases of Shanesha Taylor and Debra Harrell, failure to secure what the
state considers “proper” childcare may result in civil and criminal punishments,
despite compelling mitigating circumstances. Those punishments include arrests,
prosecution, and jail time for the mothers. These criminal penalties are meant to be
severe, and they are. And the civil punishments are no less frightening given that
children may be removed from the home and placed in foster care until the state
determines the mother is “fit.”

***

The questions and concerns addressed in this book cannot be evaluated in isolation
from race and class. Racial disparities dominate all forms of policing in the United
States, regardless of sex and income. However, the shocking toll of male incarcera-
tion crowds out research and more nuanced understandings of women’s engage-
ment with the penal system. After all, 1 in every 106 white males (eighteen years or
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older) is incarcerated, compared to 1 in every 15 Black males,8 and “[i]f current
trends continue, one of every three black American males born today can expect to
go to prison in his lifetime.”9

Given these deeply troubling statistics, researchers and policymakers tend to view
incarceration through a male lens. However, they are missing a very grave, rapidly
emerging social problem: the mass incarceration of women. Simply put, margin-
alized women are funnelled in and out of the American criminal justice system at
alarming rates. They are invisible. As such, their experiences with mass incarcera-
tion, police brutality, sexual violence, shackling while pregnant (if in the penal
system), birthing behind bars, medical neglect, restrictions on housing access after
release, and other pernicious encroachments on their daily lives are rarely rendered
visible in news media or by policymakers.

Consequently,male accounts aboutmass incarceration, while troubling and certainly
not inaccurate, fail to problematize and offer a detailed reading of prisons and penal
systems. And male-focused narratives about mass incarceration ignore the myriad ways
in which women are policed and ensnared in the penal system. Importantly, these
depictions fall short of informing the American public about women and children as the
casualties of the nation’s terribly flawed criminal justice system.

This broken system includes the nation’s overpriced and unsuccessful drug war,
which targets not only men but women, too. Thus, reform agendas focusing
primarily on men neglect to account for children raised in prison alongside
their mothers.10 Such efforts ignore how and why states target women, particularly
during their pregnancies, and fail to notice grave racial disparities in women’s
mass incarceration. For Black women, 1 in 18 will experience incarceration in her
lifetime.11

***

figure 1: One in eighteen Black women will be incarcerated in her lifetime
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In 2013, Eric Holder, the former United States Attorney General, issued an urgent
call for drug-law reform.12 Indeed, drug reform, decreasing mass incarceration, and
reducing overcrowded conditions in jails and prisons can no longer be ignored, even
by ardent proponents of toughness toward crime, without acknowledging the eco-
nomic and human costs of such policies. As Holder explained to an audience of
lawyers, judges, and academics at the 2013 annual meeting of the American Bar
Association (ABA), American jails are overcrowded and unsustainable, packed with
nonviolent drug offenders, who frequently serve disparate sentences based on
a strange confluence of race, class, and lack of privilege.13 With more than
1.5 million people incarcerated in the United States, which accounts for 25 percent
of all prisoners in the world, the failure of the U.S. drug war and sentencing policies
is apparent, particularly as the United States “has only 5% of the world’s
population.”14

One year later, at the national meeting of the National Association for the
Advancement of Colored People (NAACP), President Barack Obama made
similar claims about the urgency of penal reform.15 He, too, decried the condi-
tions of prisons and jails in the United States (following up his speech by visiting
a prison). President Obama acknowledged the disparate impacts of policing and
jailing. He urged that it was time to act. Like Mr. Holder, President Obama
made a plea for men of color locked behind bars. They both forgot about
women.

The President and his former Attorney General, both men of color, articulated
their concerns about the broader harms of the American criminal justice system
through a male-focused lens. This could have much to do with the fact that the
United States incarcerates so many men. After all, the United States experiences the
highest rate of incarceration of any country in the world –more than England (153 in
100,000), France (96 in 100,000), Germany (85 in 100,000), Italy (111 in 100,000), and
Spain (159 in 100,000) combined, because the United States incarcerates about
743 per 100,000.16 More than half of U.S. incarcerations relate to drug offenses.17

And this is terribly expensive.
In 2010, the U.S. federal government planned to expend $15 billion dollars in its

war on drugs, at a rate of $30,000 per minute and $1,800,000 per hour.18 By 2012,
the White House had revised its drug budget structure, increasing its National
Drug Control Budget to $26.2 billion – a significant increase from two years
previously.19 Expenditures to fight the drug war dramatically increase each year.
Before he left office, President Obama requested an additional $415.3million over
the level of spending enacted earlier in his administration, expanding federal
efforts by establishing “two new bureaus to the National Drug Control
Budget.”20 This system and its subsystems rely on the brokenness of individuals
in order to fuel its economy, which pays its police, prosecutors, judges, guards,
wardens, parole officers, and less visible players who arguably have a stake in mass
incarceration.
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In 2019, the Center for American Progress highlighted the problem like this: about
every half minute someone is arrested for drug possession in the United States.
However, the organization reports, incarceration is not linked to a reduction in drug
use or misuse. Rather, incarceration is associated with increased mortality, because
within the first two weeks after incarceration individuals are nearly thirteen times
more likely to die – and this is associated with overdose.

However, as with any war, collateral damages accumulate, expanding the risks of
battle and the suffering of those intimately involved and at the periphery. In this
context, the price of war extends to “lost productivity, healthcare, and criminal
justice costs,”21 burdening the federal government to the tune of $193 billion in
the mid-2000s alone. A report published by the CATO Institute, a conservative think
tank based in Washington, DC, noted that the drug war exacts a toll on state and
local governments as well, costing them an estimated $25 billion in 2010.22 What
accounts for such significant spending in light of illicit drug use remaining constant
and prescription drug abuse on the rise? As Holder reflected to a reporter in 2014,
Congress “put in place some pretty draconian sentencing measures . . . [w]here
people who were not engaged in the violent distribution of drugs ended up with
ten, twenty, thirty [years] – lifetime sentences.”23 Ironically, many of those serving
stiff prison and jail sentences are nonviolent offenders, including women who
“possessed” drugs during their pregnancies but were not drug distributors.

The drug war drafts police, prosecutors, and judges to carry out its mission
and metaphorically casts some of America’s most vulnerable as enemy comba-
tants to be tracked, policed, and – if caught – jailed. Reports of U.S. military
equipment populating the artillery in America’s police departments further
underscore the salience of the war metaphor. According to the New York
Times, “[a]s the nation’s wars abroad wind down, many of the military’s surplus
tools of combat have ended up in the hands of state and local law enforce-
ment,” including armored vehicles, aircrafts, machine guns, and even mine-
resistant, ambush-protected armored vehicles.24 The militarization of
U.S. police captured the nation’s attention in the wake of law enforcement
responses to community outrage to the police killings of unarmed African
American men in Ferguson, Missouri, in 2014 and Baltimore, Maryland, in
2015.

Yet, so often overlooked is the fact that Black women are overpoliced and over-
incarcerated relative to the crimes with which they are charged. For example, when
former Attorney General Eric Holder offered a broad and bold new agenda during
the summer of 2013, he cast the drug war andmass incarceration as male problems.25

In the dozens of articles featuring the Attorney General’s remarks I have read, no
commentator observed that women were virtually absent from Holder’s powerful
commentary. In fact, Holder mentioned women only once – as middle-class,
educated victims of sexual violence, but not as the drug war’s casualties.
Politicians and pundits celebrated the Justice Department’s effort and proclaimed
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it as long overdue, emphasizing the staggering expansions of U.S. prisons to detain
drug offenders and the racial impacts on African American men.26

To realize what scholars, policymakers, and media pundits overlook, consider the
stunning data collected by the Women’s Prison Association, the leading national
policy center quantitatively and qualitatively researching women in prison.27 The
population of women in prison grew by 832 percent in the period from 1977 to 2007 –
twice the rate of men during that same period. More conservative estimates suggest
that the rate of incarceration of women has grown by over 750 percent during the
past three decades.28 This staggering increase now results in more than one million
women incarcerated in prison, jail, or tethered to the criminal justice system as
a parolee or probationer in the United States. The Bureau of Justice Statistics
underscores the problem, explaining in a special report that “[s]ince 1991, the
number of children with a mother in prison has more than doubled, up 131%,”
while “[t]he number of children with a father in prison has grown [only] by 77%.”29

7.1 an empirical account: the scale and scope

of women’s mass incarceration

To better comprehend the scale and scope of incarceration in the United States,
consider that it confines more women than any other country in the world.30 To
place this in context, the United States jails more women than Russia, China,
Thailand, and India combined.31 Nearly a third of the world’s women inmates are
incarcerated in the United States.32

Predictably, in the United States mass incarceration of women suffers from
features similar to male criminal institutionalization, namely race and class dispa-
rities. One in 118white women stands a likelihood of imprisonment in her lifetime.33

However, Latinas can expect that, within their demographic, 1 in 45 will be impri-
soned at some point in her lifetime; for African American women the numbers are
worse: 1 in 18 will likely experience incarceration.34

These stark figures frame the raw numbers of mass incarceration, but do little to
explain and account for its broader social implications, which extend to children,
family, and communities. Much of the nation’s current incarcerated population,
including women, are drug offenders –many of them first-time offenders – caught in
the powerful, punitive grip of the war on drugs policy. Significantly, what accounts
for the 800 percent increase in the rate of female incarceration over the past three
decades is drug offenses.35 Importantly, women’s drug use has not increased in the
last thirty years – only their rate of incarceration.36 In fact, the proportion of
incarcerated women who are in prison for drug offenses now surpasses that of
men.37 At the state level, 25 percent of women prisoners were serving time for drug
offenses in 2012, compared to 15 percent of male prisoners.38

Women suffer the collateral damage of federal and state drug war policy; they and
their children are the drug war’s casualties.39 According to the Women’s Prison
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Association, “[o]ver 2.5million women were arrested in 2008.”40 This accounted for
nearly a quarter of arrests that year and an increase of nearly 12 percent from ten years
earlier. To appreciate the increase in women’s incarceration, consider that the
“female prison population grew by 832% from 1977 to 2007,” while male prison
incarceration grew by “416% during the same time period.”41 Equally dispropor-
tionate during that period were women’s arrests for drug violations: up 19 percent
compared to 10 percent for men.

Further disaggregation of this data reveals significant racial disparities. For exam-
ple, the U.S. Department of Justice reports that the rate of imprisonment for Black
women is 113 per 100,000, more than twice that of white females (51 per 100,000).42

Even more troubling are the new trends in mass incarceration among young women.
Black women caught at the end of their teen years are almost five times more

likely to be imprisoned than their white counterparts: 33 inmates per 100,000
versus 7 inmates per 100,000.43 And despite comprising roughly 6 percent of the
U.S. population, Black women make up 22 percent of the prisoner population
in the United States, and Latinas represent 17 percent of the prison
population.44 At every phase within their life span, Black women’s incarceration
dramatically outpaces that of white and Latina women. Sadly, federal data-
keeping neglects to further disentangle certain racial categories, lumping ethnic
populations such as Native American women with Asians and Pacific Islanders.

Despite the power of these statistics to highlight women’s incarceration, missing
are narratives that help us to understand who these women are, why they are behind
bars, who benefits from their incarceration, and who is harmed. Missing is an
account that informs scholars, policymakers, and an interested lay public about
why women’s incarceration rate outpaces that of men – even if the raw numbers are
much lower.

In The Eternal Criminal Record, Professor James B. Jacobs argues: “One reason
that the United States has such an immense population of persons with criminal
records is the overuse of criminal law.”45 He lists drug offenses as one such area,
where 1,552,432 arrests were made in 2012 alone.46 Of the drug arrests, Jacobs casts
particular attention on the 42.4 percent involving marijuana possession.47 Jacobs
further emphasizes this point, explaining that in the past few decades “millions of
people have been convicted of selling and possessing illicit mood and mind-altering
drugs, especially marijuana.”48

Jacobs urges us to imagine the possession of cannabis not being illegal or criminal;
in such a scenario, “all those people . . . would not have a criminal record.”49 He
does not unpack how such laws and criminal policing particularly impact women.
However, federal data gives some indication. Nearly 60 percent of the “most serious
offense[s]” committed by “women in federal prisons and 25.1% of women in state
prisons [are for] violations of drug laws.”50

A considerable percentage of women arrested, convicted, and serving prison
sentences suffer either from drug addiction or from the causes of their addiction,
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which motivated the crimes that ultimately resulted in their arrests.51 For example,
in its Prisoners Report the Bureau of Justice Statistics calculates, without further
detail, that nearly 10 percent of women’s prison sentences relate to “commercialized
vice, morals, and decency offenses” and liquor law violations.52 Vice crimes, along
with petty property thefts, fraud (writing “bad checks”), and stealing cars, account for
over a third of women’s prison sentences.53 Importantly, these crimes often relate to
andmask drug addiction. Unlike their male counterparts, where over half serve time
for violent offences, two-thirds of women’s offenses were nonviolent. Among these
women – especially those serving time for drug-related offenses – incredibly high
percentages are mothers.

Moreover, while the Bureau of Justice Statistics clarifies some racial disparities
and highlights room for more research regarding others, it does not include women
caught within the revolving door of criminal justice – out on probation or parole,
living in a halfway house, suspended in the limbo of confinement before or after
adjudication, or in a court-ordered rehabilitation program. Nor does it offer a better
sense about motherhood and incarceration.

7.2 motherhood and the criminal justice system

The problem of mass incarceration is also the problem of parents behind bars and
children suffering the loss, support, and relationship with their mothers and fathers.
Indeed, the rate of parental incarceration raises important public policy concerns,
particularly as a third of children who have parents in prison will reach adulthood
while that parent is behind bars.54 Between the early 1990s and 2007, mothers and
fathers detained in state and federal prisons increased by 79 percent.55The number and
rate of children whose parents are incarcerated increased, too.56 From 1991 to 2007, the
number of children whose parents were incarcerated nearly doubled from 860,300 to
1,427,500.57 And while the number of incarcerated fathers increased by 77 percent, it
more than doubled for mothers – up by 131 percent.58 To further disentangle this data,
let us consider what accounts for this and what the mothers were convicted for.

According to federal research data available at the time of this book’s publication,
63 percent of women held in state prisons for drug-related offenses report being
a mother; equally, more than half of women in federal prisons for drug-related
crimes acknowledged being mothers.59 Thus, not only do drug offenses significantly
account for women’s incarceration, but also drug policies, and particularly the drug
war, directly impact the lives of children in the United States. This latter point
deserves further explanation, because illicit drug use can often be perceived as
a “bad choice” made by “bad mothers” and thus the convictions and punishment
of these women are not only justified through this rationalization but also are
deemed necessary.

By default, illicit drug users are perceived as uncaring, selfish mothers, who risk
not only their own health but also the well-being of their families. Frequently and
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erroneously, policymakers and the general public perceive female drug abusers as
Black and Latina, despite the fact that white and African American women use illicit
drugs at about the same rate (white women a scant higher).60 However, African
American women are ten times more likely to be reported to Child Protective
Services (arguably another branch of law enforcement) than white women.61

Equally, when accounting for legal but potentially addicting drugs, such as alcohol
and prescription medications (like opioids), white women’s use outpaces that of
their African American counterparts.62 However, illicit drugs often carry the stigma
and shame of poverty, dereliction, irresponsibility, disorderliness, and violence.
Arguably, these perceptions significantly shaped federal drug policies that erro-
neously designated crystallized cocaine as substantially distinct from powder
cocaine (the former viewed as dangerous and the latter recreational).

The trope of the badmother perversely extends to the criminal justice system. In part,
this pattern continues due to erroneous distinctions between illicit drugs and prescrip-
tion ”medications.” As discussed in Chapter 2, a longitudinal study conducted by
Dr. Allen A. Mitchell, director of the Slone Epidemiology Center at Boston
University, debunks misperceptions about drug use, particularly during pregnancy.63

Reflecting on Dr. Mitchell’s research is relevant here too, because the study revealed
that educated white womenweremore likely to rely on prescriptionmedications during
pregnancy and their reliance increased with age.64 Importantly, the prescription drugs
most likely to be relied upon during pregnancy include powerful narcotics such as
Demerol, Tylenol with codeine, Xanax, Oxycontin, and Ritalin.65 My point here is to
suggest that drug policies and trends that fuel mass incarceration disparately and
erroneously police women and mothers through stereotype and bias.

More than two-thirds of women in prison are mothers,66 and the collateral
impacts of their incarceration reach beyond the criminal justice system into the
lives of their children. For example, these women are more likely to be the primary
caretakers of their children – three times more likely than fathers (77 percent).67

A relatively small percentage of incarcerated mothers had any support in caring for
their kids prior to incarceration – unlike dads, who overwhelmingly acknowledge
that mothers were the primary caregivers to their children.68 According to research
conducted by the Bureau of Justice Statistics:

Mothers were more likely than fathers to report living with at least one child. More
than half of mothers held in state prison reported living with at least one of their
children in the month before arrest, compared to 36% of fathers. More than 6 in 10

mothers reported living with their children just prior to incarceration or at either
time, compared to less than half of fathers.69

For example, the collateral costs of the drug war and mass incarceration include
burdens on parental rights. When lawmakers enacted the Adoption and Safe
Families Act of 1997, which requires states to file petitions to terminate parental
rights on behalf of any child who has been in foster care for fifteen of the most recent
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twenty-two months, they did not provide any special provisions for incarceration.70

The typical time served for a drug-related offense far exceeds fifteen months,71

meaning that after being convicted of a drug-related offense, most women risk the
permanent loss of parental rights.

No group is more impacted by this than African American children. Black
children are more than seven times more likely to experience a parent in prison
compared to white children.72 For Latino children, they are more than twice as
likely as white children to experience a parent’s incarceration.73 And, at least when
interviewed, incarcerated women claim more children than men.74 Often, these
women are the primary caregivers prior to entering the criminal justice system.
Furthermore, the psychological impacts of parental incarceration can be quite
severe.

Professor Kristin Turney’s research argues that the impacts of incarceration on
children are worse than experiencing a parent’s death or suffering through
divorce.75 The growing impact of mothers behind bars now extends to babies
being born behind bars and children being incarcerated alongside their mothers
as a policy solution, which highlights the deeply contentious and fraught impacts
of mass incarceration. In its report Mothers, Infants, and Imprisonment, the
Women’s Prison Association’s Institute on Women and Criminal Justice explains
that because “the number of women in prison has skyrocketed over the past
30 years, states have had to consider what it means to lock up women, many of
whom are pregnant or parenting.”76 In most cases, children of incarcerated
mothers, whether their births occur behind bars or not, move into various forms
of “other” care, which may include relatives, foster homes, shelters, group homes,
and other arrangements.

For the babies and children who have the benefit of residing alongside their
mothers in prison nursery programs, the outcomes for both mothers and their babies
show significant promise: recidivism rates are lower and, so far, “children show no
adverse effects” of their lives behind bars.77 So far . . . as one reporter explains, the
conditions in these prisons where nurseries are found are so dire that “you walk
through a metal detector and a locked steel door to a courtyard surrounded by razor
wire and two 20-foot fences.”78

Years ago, when conducting field research in the Philippines, I interviewed an
NGO staffer who was incarcerated for political activities. As part of her punishment,
her children were placed behind bars, too. At the time I thought, How cruel! What
government does such a thing? Today, the U.S. does such a thing. Even having the
privilege of raising a child behind bars is a fraught option. For example, the
conditions in prisons and jails in the United States suffer from blight and neglect,
and not just overcrowding. As such, at some the water may be contaminated and the
facilities may be rat- and roach-infested.

Male-centered accounts about mass incarceration fail to paint a more vivid and
illuminating tapestry about children forced into foster care due to their mother’s
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incarceration79 or the dramatic increase in the number of women incarcerated for
drug-related offenses.80 Pregnant women who are nonviolent, low-level drug users
experience similar penalties to black-market drug traffickers with ties to cartels,
large-scale organizations, and gangs.

Women’s invisibility to lawmakers, activists, and scholars studying the drug war
may account for their distressing misreading of the drug war as a problem in society
for and about men generally and Black men especially. This misunderstanding of
the drug war and who it impacts neglects the unique ways in which women and
children endure mass incarceration and the drug war. Rendering women invisible
disserves lawmaking because it ignores the potentially harmful impacts of some
policies, muddying and muddling how to better shape law to address poverty, drug
abuse, and other social concerns. Misreading women and mass incarceration also
ignores the long-term impact and consequences of a woman’s criminal record.

7.3 collateral consequences and collateral damage

According to James Jacobs, “[t]he criminal record is a kind of negative curriculum
vitae or resumé.”81 It contains only “disreputable” information, and the longer the “rap
sheet,” the more a woman will endure the stigma of a career criminal. The longer
a woman’s criminal record, the more difficult for her to plea-bargain within the
criminal justice system or to convince judges of her contrition. It likely also impacts
relationships with defense attorneys (the longer the criminal record, themore pressure
to plea-bargain even when a woman may be innocent of the charges alleged). Jacobs
warns that the criminal record, originally a bookkeeping mechanism, has morphed to
“drive decision making at every step of the criminal justice process.”82

As a practical matter, the criminal record also impacts every step and opportunity
that a woman may seek outside the criminal justice system, rendering civilian life
a different form of punishment from which she cannot exit. Criminal records are
traded like any commodity, commercially sold and acquired for tenant screening,
employment, eligibility to serve as a volunteer, or even to become a student. The
criminal record now creates what Jacobs refers to as an enhanced pathway into the
public domain. These enhanced pathways no longer serve the criminal justice
system alone, but now link to the commercialized reach of private information
vendors.

Criminal record vendors promote and sell criminal background checks to anyone
willing to pay a fee, including for noncriminal justice purposes. These policy
choices coincided with drug war policies of the 1970s.83 Congress chipped away
the FBI’s policy that prevented criminal records from being shared with non-law
enforcement agencies, including “certain industries, businesses, and voluntary
associations.”84 Congress has now extended the privilege of obtaining criminal
background information from the FBI to the securities industry, banks, child and
eldercare organizations, housing authorities, and many more. Even if obtaining
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some criminal background information could be reasonable for some industries,
that hardly justifies the use of this information by commercial enterprises that
“download court and other publicly accessible criminal record information to
their own proprietary databases,”85 essentially privatizing public information, claim-
ing the same types of rights to this information as government.

Thus, the very pathways to a restored and rehabilitated life may be cut off to
women andmen when they leave government incarceration, because this seemingly
private (and certainly personal) record not only becomes public but also follows
them. And the impacts are corrosive and far-extending. Further, for those who fall
back into the clutches of criminal conduct, such as drug possession, they are “subject
to heavy sentence enhancements” because “the defendant’s prior record has
a significant impact on the sentence.”86 Jacobs argues that these policies are delib-
erate, but unexamined.

7.3.1 Housing

Consider the Housing Opportunity Program Extension Act of 1996.87 This law
provides that the housing authority may request criminal conviction information as
a screening device for housing applicants, to filter out those who have been
convicted.88 Even when low-income women stay clear of law enforcement, the
convictions of the men in their lives also become their problems, because “[u]nder
HUD’s one-strike policy, any drug offense may lead to eviction from public housing,
even offenses of which the tenants themselves are unaware and even if the offenses
were committed off-site.”89 This policy came under significant scrutiny in the wake of
Shelly Anderson’s eviction from low-income housing in Alexandria, Virginia.

Anderson, a mother of three, only weeks away from a kidney transplant, was found
to be in violation of the one-strike policy enforced by Alexandria public housing
officials, because her boyfriend pleaded guilty to cocaine possession charges. In turn,
Anderson’s home was searched. Ms. Anderson, diagnosed with stage 5 renal failure,
knew the only possibility of curing her disease was a kidney transplant. She was
desperate and prepared for her transplant. However, authorities had what they call
a “hit” when her townhome was searched.

The search did not turn up drugs, but it surfaced paraphernalia inside her
mother’s purse. For Anderson, this meant she was out of housing. Despite not
having a history of drug use, Anderson now had a record within the government’s
housing system associated with a drug violation. And for many women, this is
a powerful form of disenfranchisement, especially as primary caretakers.

7.3.2 Education

Housing aside, the criminal record now serves as a gate-keeping function for many
other purposes. In 1998, Congress passed a law that bars any student with a drug
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conviction from obtaining federal loans to fund her education.90 Prospective stu-
dents most impacted by this law will not be wealthy young adults from educated
families but low-income persons. Journalist Clarence Page refers to such laws as
creating a “[w]ar on our children.”91However, this toomay be a war onmothers who
seek to return to school as a new pathway in their lives, because such policies cut off
the pathway.

7.3.3 Employment Opportunities

In most states individuals convicted of felonies are prohibited from many opportu-
nities, even though they are tethered to legal fees associated with their conviction
and subsequent probation. These women are forced to work to pay off their fines and
fees. And, they want to work to feed, shelter, and clothe their families. For many who
have children, they must prove to the state that they can be responsible, law-abiding
parents. But first, they must get a job. Almost any job will show the state that
a mother who was convicted is on the path to repair. Except that reentry and
obtaining jobs is very difficult – some would say, nearly impossible.

Most will be denied jobs that require a license, even if the license has little or
nothing to do with their crime. Thus, in many states a woman with a felony
conviction cannot work in childcare, healthcare, or acupuncture, and cannot
become a dietician, barber, cosmetologist, speech or language pathologist, architect,
accountant, dentist, doctor, pharmacist, psychologist, realtor, nurse, and more. To
many of you, some of these restrictions will seem severe, overly punitive, and
perhaps nonsensical, such as banning a mother with a felony conviction from
becoming a chiropractor, physical therapist, or even funeral director. All of these
restrictions restrict what limited options a woman might have as she attempts to
reclaim her life. These restrictions also harm her children and community.

7.3.4 Other

Women convicted of felonies also lose other rights that matter to the core of
citizenship, such as the ability to vote, to join the military, and to travel. Some states
have restored voting rights to the formerly incarcerated, but not every state has. And,
while a felony conviction may not bar a woman from applying for a passport and
possibly receiving one, it may affect where and when she may travel. And, if she is on
probation, she cannot travel out of town, let alone to another country, without
permission from the probation officer supervising her release.

7.4 conclusion

For lawmakers, activists, and scholars who care about mass incarceration, education
reform, safe housing, and related social issues, urging policy solutions that filter out
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women and concentrate primarily on the lives of men is to ignore women’s interac-
tions within the broader criminal justice system. In such circumstances, not only are
women invisible, but the sometimes abusive interactions they have with police who
exploit their drug dependence, the selective prosecutions of women – particularly
those who are pregnant – for drug offenses, and the long-term problems associated
with their criminal records are also imperceptible.
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